SECTION 1: INTRODUCTION TO THE REGULATORY ADMINISTRATIVE STATE
I. Historical Overview of the rise of regulation

a. The basic legal framework of an agency
i. What is an agency? 

1. 14 Executive Cabinet Departments (i.e. defense, labor, justice, state)

2. Positions created by the President (i.e. director of EPA, of homeland security)

ii. Where do agencies originate? Organic Statutes 

1. Congress has the power to create agencies under the Constitution

2. Agencies create regulations + rules according to their mandate from the organic statute.

iii. Why are they created? 
1. Why are agencies involved?
a. Gov’t can’t force companies to act but can use regulations to influence market

b. Agencies get info to public, to encourage good practices; Also, gov’t pays for public programs / help for many so wants to encourage good decisions
c. Agencies have more expertise

d. Congress pushes off controversial decisions to be less accountable 
2. Who influences the agency decision?
a. Lobbying Groups – i.e. snack foods association, sugar association

b. Industry / Companies
3. How do outsiders influence agency decisions?
a. Information → Briefs / memos

b. Money → Studies to prove what they want; contribute to campaigns

iv. Benefits of Agencies
1. Congress has limited resources so agencies help to cover the wealth of topics

2. Expertise / competence centralized for better decisions

3. Congress makes fewer choices b/w interests and pushes blame to agencies

4. Congress can’t act as quickly in passing laws as agencies can w/ rules

b. The rise of the administrative state
i. Early History  

1. Common law → private ppl. sued each other; regulation done by state courts w/ writs
2. Minimal federal governance beyond agriculture + foreign affairs. 
ii. The Progressive Era → ↑ Industrialism + huge companies / conglomerates so fed’l rules needed
1. 1887 – Interstate Commerce Commission est. to deal w/ railroads

2. 1914 – Federal Trade Commission established to deal w/ big corporations
3. Companies wanted more bright line rules b/w what they could and could not do 
4. Independent commissions are “clearly nonpartisan in their makeup” (Eastman)
iii. New Deal → fundamental rethinking of constitutional structure, and conceptions of individual rights, federalism, separation of powers, including judicial review.
1. 1st ½ of the 20th century
a. Agencies formed to provide experts. Also to make non-partisan decisions

b. Gov’t became more scientific / objective… agencies had lots of power b/c it looked like they agencies were just acting to do the right thing.

2. 1944 – in response to depression, FDR wanted gov’t to have a more substantial role w/ policy… FDR wanted to guarantee individual rights to education, health care, jobs, etc. 

a. Explosion of federal agencies  (E.g., SEC, FCC, NLRB, FPC) - ↑ gov’t authority / power
3. Landis: Statutes are not needed to act but agencies should do what they thought best and statutes should be written broadly to allow them to do it. Hands-off position. 

a. Tension with traditional separation of powers

iv. 1950s-1970s → Agencies criticized b/c not as objective as intended / ‘captured’ by industry.
1. Agency capture theories:  Chicago school + Naderites said agencies were ‘captured’ and more gov’t intervention / oversight / checks on agencies was needed.
2. Agencies created to respond to civil rts mvmt, demand for equal opportunity, etc.
v. 1980-today

1. Movement for an era of smaller gov’t, involved only in specific cases of market failure
2. Cost / Benefit analysis of regulations; Deregulation w/ Reagan.
II. Regulatory Options

a. When should a state regulate?

i. Regulations to fix market failures

1. To control monopolies (so 1 company can’t charge too much, creating waste; ensure materials are used for what consumers value; income distribution)

2. To compensate for inadequate information (so consumers can evaluate goods)

3. Collective action problems (to protect against 1 consumer using a good thereby cheating other of its benefit).

4. Correct for costs that make bargaining difficult (externalities)

ii. Less secure economic grounds

1. To control ‘windfall’ profits (profits gotten b/c of chance, due to no skill)

2. To eliminate ‘excessive’ competition (guard against ‘dumping’)

3. To alleviate scarcity (allocate items in short supply)

4. Agency problems (i.e. guard against excessive use of medical resources by doctors from governments)

iii. Redistribution (i.e. Social Security Act)

iv. Non-market / collective values (protect public rts + goods / shape societal norms)

v. Disadvantage + Caste (overcome systematic disadvantages in society)

vi. Planning (to encourage production of goods in an economically efficient way)

vii. Paternalism (to protect people from their own stupidity)

b. Regulatory Tools → Price setting, taxes, allocation for a public interest, subsidies, licensing, bans (make products illegal), quota system for how much of a good people can use, warnings on goods that are bad for you, requiring disclosure of info such as health facts on all food, etc.
c. How is efficiency defined? 
i. Pareto Efficiency: at least one person is better off as result of deal made.

ii. Calder-Hicks Efficiency: everyone is better of as matter of social efficiency.
SECTION II: THE LEGISLATIVE PROCESS + STATUTORY INTERPRETATION
I. Intro to relationship of statutory interpretation w/ implementation of public policy in regulatory state
a. The Case of the Speluncean Explorers

i. FACTS: Cave explorers trapped. They’d die unless they ate one of their members, chosen by lots. Whetmore agreed but w/drew from rolling dice. He was chosen so the others killed him. 

ii. STATUTE: “Whoever shall willfully take the life of another shall be punished by death.”

iii. DECISIONS
1. J. Foster (Purpose / Intent) → Legal Process Theory
a. Advantages / Disadvantages of Legal Process Theory

i. Intent / purpose is not always easy to determine
ii. This assumes legislators are always acting in the public interest
b. Purpose of this law is to prevent malicious killing / murder.
c. Generally killing when there’s no choice (self-defense) shouldn’t be crime.  
d. Common sense – this statute isn’t meant to apply literally, especially not here
2. J. Tatting

a. Laws meant to deter / rehabilitate but none these purposes aren’t served here. 
b. Slippery slope … how far should this exception go?
3. J. Keen (Formalist) → Apply language of a statute, don’t look at policy implications.
a. Advantages of Formalism
i. Supremacy of legislature – they’re elected so they’re more legitimate.
ii. Prevents judicial activism / reading something into a statute

iii. Creates predictability / certainty of the law

iv. Insulates judges from political pressures
b. Disadvantages → Detracts from judicial discretion / flexibility in the law
4. J. Handy (Public Opinion)
a. BUT Foster’s approach decreases predictability b/c judges can make decisions based on random public opinion at the time of each crime.

b. HYPO: “For every coyote tail delivered to the county office, the county clerk is to pay a bounty of $2.”
i. FACTS: Don starts a coyote farm and raises 300 coyotes. Chops off the tail of each one and expects $600. County refuses to pay. In court, does he get paid?
1. YES, Don gets paid.
a. Under the letter of the law, Don gets paid for coyote tails. Textualism.
b. County can amend the law if they see necessary but they haven’t acted yet.

c. If we decide different, this sets a bad precedent letting others get paid for this.
d. BUT How can Don know the statute meant something else than the text says?
2. NO, Don does not get paid.
a. Purpose - Statute responded to the overpopulation of coyotes so paying people to raise then kill coyotes adds no value / defeats the purpose. 

b. Economically inefficient. Don is not helping + did no work to deserve $$$. 
c. Judges interpret law, so can have a narrow interpretation (wild coyote). For efficiency, judges should interpret, not send bill back to legislature. 
d. Don had to know this wasn’t ok or at least had a duty to find out what law was
ii. Riggs v. Palmer → Son poisons dad b/c he saw in dad’s will if dad died, son would get money. Statute said no will can be revoked or altered. BUT w/ son’s bad acts, he doesn’t get paid.
c. HYPO: British statute penalizes one who “willfully, fraudulently, and w/ intent to affect the result in an election impersonates any person entitled to vote at such election.”
i. FACTS: D charged w/ impersonating Marston, person entitled to a vote. Marston dies before the election but D delivered a vote ostensibly from him. Is he guilty?
1. Yes, D is guilty b/c of PURPOSE
a. B/c the purpose is to discourage impersonation
b. B/c the purpose is to stop people from voting twice as here
2. No, D is innocent b/c of TEXT / PURPOSE
a. D wasn’t impersonating one “entitled to a vote” b/c Marston was dead.
b. Purpose is to stop one’s vote from being taken away but Marston was dead. 
d. Purpose v. Intent → Purpose is for healthy babies. Intent to have all drink formula. If we find formula is unhealthy, we further intent by still requiring them to drink formula but further purpose if we stop it. 
II. Basic legislative process + the Civil Rights Act
a. The Civil Rights Act of 1964
i. BACKGROUND: 1954 Sup. Ct. in Brown v. Board declared discrimination unconstitutional but didn’t actually change life for blacks in the 1950s. Civil Rights Movement began (MLK).
ii. Obstacles to Civil Rights Legislation at the time
1. JFK’s Civil Rights Bill focused on 4 areas: Discrimination in public accommodations, desegregation of schools, fair employment, discrimination by federal fund recipients
2. Ambivalent political parties
a. Dems downplayed Civil Rights b/c the N+S disagreed on the issue
b. Reps unable to deliver on Civil Rights bills in the past

3. Uncertain commitment of Pres (JFK) + VP (LBJ) b/c Kennedy prioritized foreign policy + economics and had no emotional stake in Civil Rights.

4. Obstacles in Congress b/c it’s hard to get legislation passed.
b. Where does legislation come from? 
i. President → Key w/ contentious bills to educate / publicize - JFK made Civil Rts a campaign issue
ii. Interest Groups → Bring attn to issues the public might not be aware of. 
1. BUT benefit might not be equally distributed across the public.
iii. Constituencies → Localized interests may help legislators gain popularity.
iv. Direction from a court to change a law / statute (sometimes in cases).
v. National Political Parties / Staffers → Researching certain issues
vi. Agencies  + Media
c. Committees
i. Don’t bypass committees → These decisions are driven by party leadership. BUT here the committee chair clearly opposed civil rights legislation. (Chair can kill a bill).
ii. Why have a committee at all? 
1. Focus on smaller set of issues b/c Congress is overwhelmed w/ issues. 
2. More knowledgeable - Interest groups flood committees with info; Staffers do research for members; Senate hearings where experts in the fields testify.
3. Committee Reports provide legislative history for interpretation.
iii. We could have had a debate structure → Senate has more debate; House moves faster
1. In Senate, filibuster possible. In House, debate is limited. 
2. In House, 1-vote majority can pass a bill but in Senate, 1 can stop anything.
iv. Log logrolling / vote trading are part of the process. In this case, there was a vote trade for earthquake aid for a state suffering from an earthquake. 
1. Vote trading might be ok if it gets things done.
2. If you really want to know what people were thinking, you can look at the fact that people just wanted money for their state to color interpretation of statute.
v. Many vetogates - Getting bill to floor / Conferences / Filibusters / Amendment, etc. 
1. Vetogates work against clarity – b/c of vote trading / compromises
2. Bills will be hard to enact
3. Statutes are written to last / hard to amend … so dynamic interpretation?
d. CASE: GRIGGS v. DUKE POWER CO.
i. ISSUE: P’s claim Duke Power Co’s requirement that you need either a HS degree or must take a HS equivalency test to be transferred out of the labor department is a violation of Title VII.
ii. HOLDING: You can bring Title VII based on disparate effects. A facially neutral employment practice could still be considered discriminatory due to its effects on employment diversity.

iii. Statutory Arguments / Textual Language
1. Duke → §703(H) deals with idea of tests + says it’s is not unlawful to use “ability test”
2. Griggs → §703(H) says the tests are not unlawful provided they’re not designed to discriminate. These tests have no legitimate purpose.
3. Duke → BUT the company has a history of promoting from within 
4. Griggs → But you cannot use a test that is going to have a discriminatory effect.
5. Duke → We’re not using these tests to discriminate.
6. Griggs may argue history and say that these tests were not in place prior to the Civil Rights Act. The tests weren’t testing for anything related to the jobs so they’re not fair. 
7. Duke → The tests have a legit purpose – to ensure workers have skills needed. 
8. Griggs → BUT Dissent points out that the affect of these tests is to keep blacks all grouped in this one labor division. So tests regardless of purposes, tests do discriminate. 
iv. Legislative History Arguments
1. Duke → Sen. Tower - purpose of this is to protect employers’ use of general ability + intelligence tests to determine the trainability of prospective employers.
2. Griggs → What Tower was referring to was a bill that was later modified and so it was not his intent to direct the comment at the final bill passed.
v. Purpose Arguments
1. Griggs → Broad purpose of the Civil Rights Act is to prevent this discrimination. 
2. Griggs → EEOC interpretation gets deference and they interpreted the statute the way that we do. Make-up of the company is still the same as it was in 1955.
3. Duke → Company changes slowly so it being the same as in 1955 means nothing.
vi. How do you figure out what the purpose of the Civil Rights Act is?
1. Give deference to the EEOC / agency interpretation of the act.
2. Legislative History – Bill passed w/ certain provisions so clearly the legislative intent to pass it and support it is there. Otherwise, the bill would’ve been killed. Courts cannot ignore provisions put into bills to kill them. BUT, they can interpret things narrowly. 
a. EX. Much litigation now is the interpretation of ‘sex’ in Civil Rights Act with regard to transgendered / transsexual people. Some courts hold narrowly this could not have been intended – the legislature didn’t even intend to include ‘sex’ in the common sense of the word.
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III. Theories of legislative process → You can use any of the arguments to make your case
a. Pluralism + Interest Group Theories→ Organized groups influence politics + legislation
i. Pluralism: Importances of groups - Citizens organize b/c they have different opinions, interests.
1. Madison – Factions are inevitable so gov’t must channel their effects to be productive; Interest groups are adverse to public good / feared control of minority groups.

2. Dahl, Schuck – citizens form groups for political action; this results in pluralism (spread of power b/w many groups); politics is how conflicting interest groups resolve.  

3. Schattschneider – Not all interests are represented by interest groups in society

4. Tierney – Business groups overrepresented; public interest groups underrepresented

5. Olson – Most people don’t get involved in politics but free ride off efforts of others

ii. Public Choice Theory
1. Characteristics, Generally → Transactional view of legislative process - politicians are vote-maximizing actors + want act get the most votes (vote trading / deals)
a. Apply economic models to politics + decision making

b. Groups work for their own interests to influence political choices
c. CB / DC laws most likely b/c opposition will mobilize against other legislation.

d. Groups form for representation / personal benefits / altruism

2. Problems w/ this Theory
a. Legislature avoids action / drafts ambiguously to avoid making groups mad

b. Legislature passes the buck to an agency to avoid responsibility for decisions

c. Legislators only act for their constitutes for vote / are easily influenced
d. Rent Extraction - Ignores benefits gotten from not doing political disfavors
3. Criticisms of pluralist / public choice theories
a. W/ groups fighting, fairness lost BUT system creates stability + moderation

b. Oversimplifies the political process; Not all interest group activity is bad.
c. Posits legislators only act for what groups want, not to do what’s good. 
d. Ignores other ways people benefit in office or legislation is created / pushed for.
4. Taxonomy of Demand for Legislation Based on Benefits / Costs

	I – Distributed benefits / Distributed Costs
Usually involves public goods. Little group activity on either side of most cases
	II – Distributed benefits / Concentrated Costs
Majority imposes its will on minority up to their capacity to pay. Well-organized opposition.

	III – Concentrated benefits / Distributed Costs
Strong interest group support / weak opposition b/c of free rider problem. The benefit to one of a change in policy is simply too small.
	IV – Concentrated benefits / Concentrated Costs
Results in continuous organized conflict over payment of benefits + distribution of costs. Ex. Is BLRB and the conflicts b/w labor + mgmt.


5. Taxonomy of Supply for Legislation Based on Benefits / Costs
	I – Distributed benefits / Distributed Costs
W/o pressure from groups, legislature favors no bill or symbolic action. Some agency delegation. 
Majoritarian Politics; EX. Military, Highways
	II – Distributed benefits / Concentrated Costs
Proposals face much opposition so solution is to draft ambiguous bills + delegate to agencies.
Entrepreneurial Politics; EX. Casinos

	III – Concentrated benefits / Distributed Costs
Costs allocated to uninformed public; Congress gives subsidies / power to organized groups. Client Politics

EX. Privatize SS, Welfare, Subsidies
	IV – Concentrated benefits / Concentrated Costs
Any policy choice faces opposition so legislators favor no bill or delegation to agency regulation

Interest Group Politics

EX. Unions v. Industry, Agencies


b. Proceduralist→ Focus on procedures of a bill becoming law… way to control factions is w/ gov’t design,
i. Vetogates → There are many places a bill can be killed before becoming law BUT vetogates give protection for minority views, promote stability + allow more debate on bills.
ii. Liberal Theory → Statutes are hard to enact (bad b/c it stops good action but good b/c it stops improper laws / forced moderation instead of radical government shifts in policy). 
iii. Republican Theory – process is used to shape public deliberation on legislation so it serves the public good; we must improve debate + educate people about its benefits

c. Institutional Theories→ Focus on broad government / institutional structure

i. Outcomes dependent on many actors so one must compromise to get bills passed; BUT legislator’s preferences are always changing + it’s hard to know what they all prefer.
d. CASE: United Steel Workers of America v. Weber, 1979
i. BACKGROUND: ‘70s concern about under representation of blacks in workforce. 
1. Griggs → Co. may face suit if disproportionate employment wasn’t justified
2. Albemarle → Co. should adopt own plans / self-evaluate practice to stop discrimination
3. McDonald → Title VII protects whites too; affirmative action is discriminatory
ii. HOLDING: Voluntary affirmative action plan to eliminate racial imbalances in traditionally segregated jobs upheld under Title VII. 
iii. RATIONALE: (BRENNAN) Ensure interpretation upholds the spirit of the law.

1. Purpose → Title VII is for “the plight of the Negro” (Sen. Humphrey) in employment
a. Interpreting Title VII to forbid all race-conscious actions would “bring about an end completely at variance w/ the purpose of the statute.”

b. BUT likely no one was present at debate. This is still the best Congress record. 
2. Legislative History

a. In response to act opponents, Congress added provision saying Title VII does not require minorities to get preference BUT Congress didn’t prohibit it.
b. Legislators in passing the act didn’t want to intervene in private business.
iv. CONCUR: (BLACKMUN) Program helps Congress’ efforts to encourage private compliance 
v. DISSENT: (REHNQUIST) Legislature bargained and the bill was only passed b/c they promised Title VII would not hurt whites so we must enforce the bargains struck by the elected legislature.
vi. DISCUSSION
1. Would Congress pass a bill to overrule the court if they interpreted it incorrectly? NO
a. Many vetogates - Civil Rights Act / Equality supporters may fight a change 
2. Does the fact that it’s difficult to get things passed in Congress play a role in court?
a. More reason to achieve Congress’ purpose with the statute as passed.
b. You don’t want Congress to come back and overrule you and re-write the law. 
c. Need an interpretation that people accept / legitimacy of the institution.
d. Justices may pursue an agenda b/c it’s hard to overrule them. 
e. CASE: Johnson v. Transportation Agency, Santa Clara County, 1987 → “Sex” in Title VII
i. FACTS: Affirmative action plan used to remedy discrimination of women + minorities upheld. 
1. Consideration of sex (affirmative action) for promotions in a segregated / imbalanced job category was appropriate to eliminate discrimination. 
2. Congress did not overrule Weber, showing their acquiescence to that interpretation. 
3. Title VII’s purpose was to eliminate segregation in employment generally, sex included. 
ii. DISSENT: (SCALIA) → Weber was decided wrong.
1. Congress’ silence doesn’t mean they acquiesced – they might not be able to agree on how to change it, might be unaware of the issue, are indifferent but not approving or might be political cowards (afraid to face unhappy interest groups)
2. Intent of Congress who passed the bill matters, not the intent of the current Congress. 

3. What does Scalia say about the actual language of the statute in this case?
a. Weber was wrong. Statute is clear - no discrimination against any individual 

b. Majority concedes language but says a literal interpretation is inappropriate. 
iii. CONCUR: (STEVENS) Interpret Act to reflect changing circumstances; Be consistent w/ Weber.

iv. NOTES: 
1. Distinguish Weber → 
a. Weber plan set 50% level for black hiring; here, sex is 1 of many factors used. 

b. Weber was a private employer + this was the government → Enacting Congress didn’t want to intrude into private employment areas.
2. Legislative Intent → Act was only to eliminate racial discrimination, Sex was only added to kill the act… BUT everyone who voted for it voted w/ sex included. 
3. Situation has changed – there’s been a leveling of the playing field. Not yet.
4. Changed Circumstances → Weber was bad for white, blue-collar men, which isn’t what the decision was meant to do in equalizing.

a. Minorities are well-represented by civil rights groups + businesses implement affirmative action if it lowers their costs, so this marginalized group pays. 
5. Public Choice Theory → Weber court saw Title VII as a CC/CB but Scalia said it’s a DB/CC in that society benefited but the costs were all on this marginalized group of workers. So court should be protecting this marginalized group.
a. Majority allows affirmative action + characterizes Title VII as a DB (all benefit from correcting manifest injustice) + DC (white males have already had many benefits so this may not be a cost but just balancing out). BUT Scalia argues CC.  
IV. Theories of statutory interpretation

a. Theories of Interpretation, Generally
i. Intentionalist → Interpret laws to enforce what the enacting coalition intended. Use Leg. History. 
ii. Imaginative Reconstruction → W/o evidence of what they thought, you can determine what they might have said had they thought about specific problem.

iii. Purposivist Approach → Interpret statute to carry out legislature’s purpose. Holy Trinity.

iv. Textualist Approach → Look at the plain meaning of the statute and enforce that language. 

b. Intentionalism and Purposivism
i. Hart & Sacks, Legal Process: Basic Problems in Making and Application of Law
1. Mischief Rule: Heydon’s Case (1584): To interpret, consider: CL prior to statute, the problem CL didn’t fix and what Parliament decided on to fix it [intent], and true reason behind the remedy [purpose]. Interpret to suppress the mischief + advance remedy.
2. Golden Rule: Lord Blackburn (1877): Judges are to further legislature’s intent only; Use ordinary meaning unless it’s so absurd it couldn’t be intended.

3. Literal Rule: Lord Atkinson (1913): Use plain language if expressed, even if absurd.
4. Lord Bramwell (1884): Adhere to text + let legislature fix interpretation if it’s wrong. 
5. Lieber, Legal and Political Hermeneutics (1880): Use common sense for interpretation, b/c legislature can’t be all encompassing, even if clear. 
6. Radin (1930): Legislative intent is undiscoverable (too many actors involved to know intent of all); intent shouldn’t be binding. Only thing that matters is what is passed. 
ii. CASE: Rector, Holy Trinity Church v. US, 1892 → Rewrote statute based on leg. record / intent
1. FACTS: NY Church asked Warren (England) to serve as rector. US said this violated act forbidding corporation to “assist or encourage the migration of foreigners in US.” 

a. Why would US bring this action? Kennedy hated this law (may have wanted cheap labor) so he told US attorney to bring suit in this sympathetic case. 
2. RATIONALE: You have to start w/ text, no matter how absurd.
a. Text → Title points to manual laborers only, not labor generally, so rectors are exempt. BUT title is not part of the bill. SO text trumps title when they conflict.
b. Purpose → Act’s purpose was to stop influx of cheap manual labor
c. Committee Report considered changing “labor” to “manual labor” but refrained to ensure the act’s passage, not b/c that wasn’t what they wanted.
d. Absurd → Unreasonable to think legislator intended to include rectors in act.
e. Imaginative Reconstruction → In this religious nation, nothing should be interpreted to go against religion. 
3. OTHER ARGUMENTS
a. Church Textual → §4 exceptions talk about laborer / mechanics suggesting the statute applies only to manual labor. BUT §4 is inconsistent w/ §5 exceptions for singers / actors, so there’s room to interpret “labor.”
b. Government Textual → 
i. All exceptions are explicitly stated and rectors were not. 
ii. Slippery slope if we start to exclude people… Only Congress should be able to make these exceptions, not courts.
c. Church Legislative History →
i. Act was only to stop use of unskilled workers, harming US workers. 
ii. “Labor” meant “manual labor” but committee didn’t think there was time to change it + pass act. Thought everyone would see it this way. 
d. Government Purpose → 
i. Statute was to discourage importation of labor completely.
ii. Senate didn’t pass the bill until the following year, so there was time to make changes. Since they didn’t, all labor is included. 
e. Government Policy → We shouldn’t promote religious freedom this way  
iii. Critiques of Intentionalism
1. Narrow Role of Legs: legs exist only to pass statutes, not impose will on people.  Legal standards must be external to decision-maker.

2. Incoherence of Intent: intent is incoherent or indiscoverable b/c of collective nature of leg. BUT it’s an institutional convention to impute statements of CEO’s to company and likewise of sponsors and committees to Congress as whole.

3. Inevitability of Interpretive Discretion: Flexibility gives judges tons of power. 
c. Plain meaning / new textualism → Text, related statutes, dictionaries, CL, context - no leg history
i. CASE: US v. Locke, 1985 → Upheld literal reading of a Deadline
1. FACTS: Mine owners must file docs ‘prior to 12/31’ Locke filed on 12/31 + was too late
2. HOLDING: We won’t read a statute literally when it creates a result at odds w/ the intent of the drafters, but here the literal reading is the only thing proper. 
a. Separation of Powers - Deadlines are inherently arbitrary; it’s not the courts duty to legislate, only the legislature can fix this if it’s a problem.
b. Text – Ct. can’t rewrite statute w/ clear meaning; Only fills gaps left by Cong.
3. DISSENT: For the Locke’s… Congress wanted a clear date and this is v. confusing.
a. Act had many drafting errors, whose to say this wasn’t one of them
b. Language is unclear … no reason not to just have the deadline at year’s end. 
c. A gov’t agency once made the same mistake w/ other documents

d. They were misled b/c nearby Bureau of Land Mgmt. Office said filing was ok. 
4. DISCUSSION: What would the reason be to keep the deadline on the 30th?
a. Consistency → Treat everyone the same 
b. Slippery Slope → Deadline will just keep moving forward.
c. Predictability → People need something to guide their behavior by.

d. Efficiency → Someone else may have wanted land and pushed this forward.
ii. CASE: Green v. Bock Laundry Machine Company, 1989 → New Textualism
1. FACTS: P sued manufacturer of a dryer that tore off his arm. Manufacturer used his past crimes to impeach his credibility. P claims Fed. Rule should protect Civil P+D.

a. Federal Rule of Evidence 609(a) → Prior convictions used to impeach only admissible if … probative value outweighs prejudicial effect for D.

2. JUDGMENT: Rule not intended to protect civil litigants, only to criminal Ds.  
3. HOLDING: New textualism → Only apply a statute when its text clearly targets the problem; Court won’t presume Congress wanted to upset CL unless clearly stated. 
4. RATIONALE: (STEVENS)


Imaginative Reconstruction
a. Textual reading is odd here b/c evidence would be bad for P, not D BUT civil P must get same protection as civil D for Due Process reasons. 

b. Look at the history leading to the enactment of this rule to make a decision. At CL, this evidence was admissible. If Congress wanted to change the automatic rule, they should have been clearer so we’ll stick w/ original rules.  
5. CONCURRENCE: (SCALIA) Text is absurd so do what “does least violence to text.”
a. We cannot impose meanings on words they wouldn’t have naturally and it’s impossible to read ‘Defendant’ to mean ‘Plaintiff.’
b. ‘Defendant’ can be interpreted as Only Criminal Parties, Only D’s in Criminal and Civil cases, Both parties in both cases. 
i. Use “Criminal D” b/c it’s the least offensive / violent to statute’s text.

6. DISSENT: (BLACKMUN) → Change “Defendant” to “Party.” 
Purposivist.
iii. CASE: US v. Marshall, 1990 → Economic Theories of Interpretation
1. FACTS: LSD needs carrier [paper] but carrier is the vast majority of the drug’s weight. 
2. ISSUE: Does the law exclude the weight of drug carriers? Are statute + guidelines unconstitutional if based on weight of anything but pure drug?
3. JUDGMENT: LSD w/ paper is a “mixture” for the statute + is included in weight. 
4. RATIONALE: (EASTERBROOK)

a. Text - Statute can’t only cover weight of drug, as it speaks of “mixture or substance containing detectable amount” of drug, even if absurd outcome. 
i. LSD is absorbed in the paper, not on it – so it’s an indivisible mixture. 
ii. “Detectable amount” clearly in opposition to “pure.” 
b. Intent → Legislature might not have known about this problem or they did + fixed it for PCP, indicating they didn’t think they needed to for LSD. 
5. DISSENT: (CUMMINGS)
a. District Court held mixture shouldn’t be included in weight, relying on dictionary definition BUT definition depends on dictionary used.
i. Sentencing Guidelines table is based on number of doses, not weight. 
ii. Statute says ‘detectable amount’ which indicates drug only. This seems like a basic dictionary definition.
b. Subsequent bills passed by Senate + pending in House show Congress intended weight of carrier not to be included. BUT now the bill is losing and subsequent legislative history is weak – we should use what went into this law itself..
6. DISSENT: (POSNER): 

a. Absurd Result - If carrier counts in weight, then weight in hands of “big fish” manufacturer may be less than in hands of “small fish” distributor. 
i. Read narrowly to avoid Constitutional Question → This causes unequal treatment of people equally situated b/c we have different penalties based on the same amount of drugs and based on largely irrelevant factors, the carriers.

b. Sentencing scheme based on weight works well for drugs sold based on weight, not those sold by dose (LSD) which is not mixed w/ something.
iv. CASE: Brogan v. US, 1998
1. FACTS: D convicted for making a false statement w/in jurisdiction of a federal agency b/c he denied receiving illegal payment when asked by official agents. 
2. ISSUE: Brogan’s answer was an “exculpatory no.” Is this an exception to §1001?
3. HOLDING: Conviction aff’d based on the plain language of the statute. No more recognition of the ‘exculpatory no’ exemption.
4. Arguments for Brogan?
i. Textual → Brogan concedes that under a literal reading, he loses. But what could he have argued? This is a devastating concession to make.
ii. Brogan was answering a question, not making a statement. Statement refers to a state of the world that is factual and verifiable. 
b. Purpose → to criminalize a statement preventing a government function.
i. P: The officials already knew he was lying. This wasn’t going to prevent them from their investigation, duties.
5. RATIONALE: The language holds otherwise.
a. Text → “No” meets the dictionary definition of a statement. He would’ve gotten off had he said nothing or said “I plead not guilty.”
b. ”It is not our practice to restrict unqualified language of a statute to the particular evil Congress was trying to remedy.”
i. BUT This isn’t true… we can interpret things in light of what Congress was getting at. Scalia tries to lay out rules of interpretation here. 
c. Intent → Congress didn’t address this problem of ‘exculpatory no’ so we should just decide for overall justice since this might lead to an absurd result.
6. CONCURRENCE: (GINSBURG) Goes along w/ the majority only b/c she doesn’t feel there’s enough to go on to ignore the statutory text completely. 
a. Only Congress can step into to instruct us on how to apply the statute.
b. Different circuits have historically used this exception so maybe Congress should answer the problem and eliminate the different results.
c. Policy → This might be a tool for prosecutorial abuse. 
d. NOTE → Generally when Congress reacts to a supreme court opinion, it’s when D wins so they likely wouldn’t react here.
v. Danger of Textualist Approach
1. Inflexibility… legislature can’t predict everything / unforeseen circumstances
2. Unjust results → LSD case, big fish gets off
3. Legislature’s institutional inertia… in whose favor should that inertia operate?
4. Genuine Interpretation → You can’t separate intent from plain meaning b/c words don’t have a plain meaning. Look to intent for meaning or else you create wrong results
vi. Benefits of textualism:
1. Certainty: statute will apply uniformly / Predictability
2. Separation of powers: courts shouldn’t be making law
3. Respect of process and procedures of Congress → People have debated this law
4. Improves congressional decision making, encouraging deliberation.



5. Legislative history is not good – no assurance the legislature really considered something; people may have traded votes, etc.
d. Dynamic Interpretation → Update the law to reflect different circumstances.

i. CASE: In the Matter of Jacob, 1995 → Uses ambiguous intent of statute itself to update
1. FACTS: 2 cases where district court denied petitions for adoption by biological mother’s partner / boyfriend. Appeals Court reversed.

a. §110 → any adult unmarried person or adult husband + wife together may adopt another. § 117 discusses cutting off ties w/ adoptee’s previous family.

2. HOLDING: NY has not adopted policy disfavoring adoption by single parents / homosexuals, statute can be interpreted to allow these, so they should go ahead.
3. RATIONALE: Spirit of the Act
a. Purpose of these statutes is to secure the best possible home for a child.
i. NOTE → Depending on what we decide purpose is, argument shifts.
b. Policy is advanced here by allowing adoption.
i. Kids will get insurance benefits if parent dies; both can make decisions for child; emotional security if parents split / 1 dies.
c. The current adoption statute is complex / amended often
i. Section has expanded over time, allowing more people to adopt regardless of their marital status / sexual orientation.
d. Changed Circumstances → families are changing from when statute passed
i. More unmarried people w/ kids; NY allows adoption by homosexuals
e. §117 is irrelevant – it deals only w/ adoptions by strangers, not w/in the immediate family unit as here.
4. DISSENT: Text, legislative history show marriage was thought necessary to create a stable family.
5. NOTE: Court interpreted statute to allow adoption in case which could never have been conceived of at drafting of law b/c sodomy was illegal at time.  But, NY legislature failed to update statute, so court did it for them.

ii. CASE: Li v. Yellow Cab of CA, 1975 → Uses civil code to update statute
1. FACTS: Court reinterpreted contributory negligence statute as comparative negligence. 
2. HOLDING: B/c CA civil code allows liberal construction and b/c judicial knowledge has evolved such that modern trends better balance interests of parties, reinterpretation is necessary and proper.

3. RATIONALE: Reinterpretation is ok b/c…
a. Rules of construction traditionally applied to code were flexible. 
i. Code was designed as incomplete, meant to be construed liberally to promote justice. 

b. Most states have adopted the idea of comparative negligence → Trend
c. Statute speaks of causation only in actual cause or cause in fact, but judiciary has developed concepts of proximate causation and duty of care. Language should not be construed to stifle orderly evolution of considerations. 
4. DISSENT: The decision to update a statute is left only to the legislature. Follow intent. 
iii. Female Jurors → Only “Persons” or “Qualified Electors” can serve on juries
1. Originally, women were not allowed but now they are. 

2. Basically the argument is that the legislature used vague language, intending the meaning to change over time BUT when they passed “electors,” they had in mind men so this wasn’t their original intent.

e. A “pragmatic theory” → Criticizes intent, textualism, purposivism b/c they can’t exclude the others; This theory doesn’t prefer one interpretation as the key.
i. Eskridge + Frickey, Statutory Interpretation as Practical Reasoning
1. There are 3 theories of interpretation → textual, intent, purpose

2. Supreme Court uses a “Positive Theory”

a. Statutory Interpretation is creative policymaking by judges, not based on the enacting legislature.

b. Text only has meaning when applied to a given problem.

c. Statutory interpretation often involves judge’s choice b/w several answers… choice is constrained but never objectively determinable.

ii. Model of Statutory Interpretation – There is no single driving value, a court opinion can draw on the strongest argument by linking pieces together in a common theme.

Most Abstract



    Current Policy

Inquiry



 Evolution of the Statute

            Legislative Purpose

    


         Specific General Legislative History

Most Concrete


    Statutory Text





Inquiry   

f. SUMMARY of Legislative Theories
i. Plain Meaning/New Textualism

1. Theory: Interpret laws based on text / plain meaning alone. 
2. Judge’s role: Act as faithful agent, linguist, grammarian

3. Pros: Objective and transparent; Democratic; Predictable; Stable
4. Cons: Language is limited, blind to its own subjectivity, unconnected with consequences

5. Proponents:  Holmes, Scalia

ii. Original Intent/Imaginative Reconstruction

1. Theory: Law as legislative deals/bargains

2. Judge’s role: Deal enforcer, Sherlock Holmes

3. Pros: practical, realistic, helpful

4. Cons: expensive, manipulable, do you trust judges to do this?, is there a group intent?

5. Proponents: Hart & Sacks, Posner, Pound

iii. Purpose/Dynamic Interpretation

1. Theory: Law as solving social problems

2. Judge’s role: Deal adapter

3. Pros: helpful and practical, emphasis on reason, justice

4. Cons:  do you trust judges to do this (who are they? What are their resources?), unstable Proponents: Dworkin, Eskridge

V. Statutory interpretation doctrine

a. Textual canons (Intrinsic Aids) → Look at the statutory text to interpret what language means. Inferences drawn from choice of words, grammatical placement in sentences, relationship to other parts of Act. 

i. Maxims of Word Meaning and Association: (Give affect to all the words)
1. Ordinary/ Technical Meaning of Words: Courts assume legislators use words in their ordinary sense, using dictionaries or their own linguistic knowledge. 
a. Supports cautious or restrictive reading. 
b. If statute is old, judges may consult historical meanings / dictionaries + evidence from time statute was written. 
c. Accounts for trade usage and meanings settled under common law.
2. Noscitur a Sociis + Ejusdem Generis: Interpret meaning by reference to associate words. Have no value if statute evidences meaning contrary to presumptions
a. Noscitur a Sociis: Ambiguous words defined by reference to associated words; when 2+ similar words are grouped but are not equally comprehensive, general word is limited / qualified by special word

b. Ejusdem Generis: Where a general word follows specific words, the general word may only be construed to apply to the same class as enumerated by the specific words (objects w/ similarities); inapplicable if listed items are not sufficiently similar.
3. Expressio Unius / Dog Didn’t Bark: Enumeration of certain things in statute suggests the legislator did not intend to include things not listed. If Congress intends to change settled law, they would indicate so. 
a. Criticized for faulty premise that all possible alternative provisions were considered and rejected..
ii. Grammar Canons: Legislature is presumed to know basic conventions of grammar, syntax.
1. Punctuation Rules: 3 possibilities.

a. Punctuation forms no part of statute,
b. Allowing punctuation as an aid in statutory construction,
c. Punctuation serves as a last-ditch aid in statutory construction; undesirable.
2. Last Antecedent Rule: Qualifying words/phrases refer only to last antecedent, unless contrary to legislative intent. 

a. “Read pages 100-200 and 300-400 except the notes” → means you have to read the notes in 100-200
3. And v. Or: Terms connected by “or” read to have separate meanings / significance BUT
a. “Or” may mean “and/or.” Ordinarily, people use these words interchangeably.
b. Not (A and B) means Not A or Not B; Not (A or B) means Not A and Not B.
4. May v. Shall: Mandatory language excludes discretion; ordinarily it’s interchangeable.
5. Singular/Plural Numbers, Male/Female Pronouns: “words in the singular include the plural, and words in the plural include the singular” unless counter to leg intent. Same w/ male/female pronouns.
6. Golden / Nietzsche Rule: Adhere to ordinary meaning of words used, and grammatical construction, unless that leads to absurdity, in which case language may be modified. 
7. Scrivener’s Errors: courts should be able to revise obvious mistakes.
iii. Whole Act Rule: Interpret in context of whole enactment. Wrongly assumes statute’s coherence.
1. Titles: Title can’t control plain meaning / text, but may be used to resolve uncertainty.
2. Preambles/Purpose Clauses: not given any greater weight than other parts, can’t control when enacting part is clear.  But in ambiguity, can be very helpful.
3. Provisos: restrict effect of provisions or create exceptions to general rules, and typically follow provision being restricted; if in doubt, construe narrowly.
4. Rule to Avoid Surplusage: Every word/phrase adds to statutory command; no provision should be construed to be entirely redundant; trumped if other canons cut the other way.  
5. Presumption of Consistent Usage and Meaningful Variation: Presume same meaning is implied by use of same expression in every part of act, in statutes dealing w/ same issue

6. Rule Against Interpreting Provision in Derogation of Other Provisions: one provision should not be interpreted to derogate from other provisions.

iv. CASE: Nix v. Hedden → Common Usage Canon / Ordinary + Technical Meaning of Words
1. FACTS: P contests taxes paid on tomatoes b/c vegetables were to be taxed, but not fruit. 

2. JUDGMENT: Tomato is considered a vegetable, not a fruit. 
3. RATIONALE: Based on Ordinary Meaning NOT technical definition
a. Industry Standard: D → People in the industry / business say tomato is a fruit
b. Dictionary: D → Technical botanical dictionaries say tomato is a fruit. 
c. BUT Ordinary Meaning / Common Usage → Tomato is a vegetable b/c tomato’s principle use is the same as other vegetables. Also, common rhetoric.
v. HYPO: “No vehicles in the park” → P. 819
1. FACTS: Skateboarder, 13, wants to ride in park. Is he covered by statute? 
2. TEXTUAL ARGUMENTS
a. Expressio Unius → Statute lists cars, trucks, motor scooters… skateboards are not considered among that list. Also, exception is provided for bicycles.
i. BUT statute says “including,” or “any and all vehicles” suggesting list is not complete and other things are brought in.
ii. BUT Noscitut - List includes only motorized vehicles + provides exception for the bicycle that is not, so skateboards should be out too. 
b. Ejusdem Generis→ We get clues from the category of things that follow and that category is of things are all motorized so we limit the statute to that.
c. Ordinary Meaning → Only applies to vehicles used to “convey a person from one place to another.” Skateboards are used for recreation, not for travel.
d. Common Usage of the word “vehicle” implies something more complex. When most people think of a vehicle, they think of a car / truck, etc.
i. Dictionary → Vehicle is defined as being a mechanism which also implies something more complex.
e. Derogation of others → BUT Statute uses “bring / carry,” indicating they don’t want people to operate vehicles in the park. This has to mean something other than drive b/c we don’t want to just read it out of the statute.
3. PURPOSE ARGUMENTS → Purpose was to outlaw vehicles that “create safety problems” and skateboards do not create the safety problems contemplated.
vi. HYPO: “It is forbidden, on a forest service road, to place a vehicle or other object in such a manner that it is an impediment or hazard to safety or convenience of any person.”
1. FACTS: People chain themselves to a table in the middle of the road, others lay down in the middle of the road. Can either group be charged under this statute?
2. ARGUMENTS
a. D - Body is neither a vehicle nor an object so doesn’t fall w/in the statute.
b. D - Ejusdem Generis, the general word ‘object’ is limited by the specific word ‘vehicle’ so must be construed to mean some sort of vehicle.
i. BUT this reads out the “other object” wording which we can’t do. 
c. D - Ordinary meaning - human beings are “subjects,” not “objects.” 
d. D - Noscitur a Sociis → This refers to inanimate objects b/c “other objects” is associate with “vehicle” which is inanimate. When it says object, it means from the same category as vehicle so we make that category inanimate stuff.
e. P (Government) → Statute applies to anything that is put in the road to block 
f. P → Vehicle is the word they chose b/c of the road and they put “other object” there so as to not completely strictly construe vehicle.
g. P → You can’t figure out a commonality when it’s just a list of one – it could be a lot of different things (all things w/ 4 wheels, motorized, etc.).
h. P - Burden should be on the legislature to include that if it really meant to include it b/c it seems to raise additional questions they could answer.
vii. HYPO: “That no sale of spirituous or intoxicating liquor shall be made b/w the hours of 12 am and 6am, nor during the Lord’s day, except that if the licensee is also licensed as an innholder, he may supply such liquor to guests who have resorted to his house for food or lodgings.”
1. FACTS: Dispute is over whether innkeepers can sell b/w 12 and 6, or can only sell on the Lord’s Day (no time limit indicated here).

2. NOTE: If the comma is after “Lord’s day,” the exception for innkeepers applies to the first and second clauses, meaning innkeepers can sell liquor every day b/w 12 + 6. Without the comma, the exception would only apply to the clause right before it, so innkeepers could only sell on the Lord’s day to customers, but not every other day between 12 and 6. 
b. Substantive canons → Policy oriented canons / judgment calls that express underlying policy. 
i. How courts use substantive canons
1. Tiebreaker → Canon affects the outcome if at the end of the basic interpretive process, court cannot choose b/w competing interpretations of a statute.

2. Presumptions → Set up a presumptive outcome at the beginning of the process that can be overcome by persuasive support for the contrary position.

3. Clear Statement Rules → Specific interpretation is req’d w/o clear statement otherwise. 
ii. Canons
1. Rule of Lenity: Strictly interpret laws w/ purpose to punish, in favor of D
a. Fair Notice: So people know consequences of their actions. Most applicable to malum prohibitum (bad only b/c prohibited) not malum in se (bad by nature).

b. Public Choice: Punishment must be proportionate to crime. 
c. Separation of Powers: Crimes ought only be delivered by elected legislature.
2. Const. Q: Interpret statutes to avoid Const. Questions w/o a clear leg. intent otherwise. 
a. Benefits of the Constitutional Canon
i. Amending Const. is hard so we avoid setting precedents.

ii. Congress can amend statutes if we don’t rule on a Const. Question. 
iii. Makes Congress deliberate over Const. Questions before raising them

iv. Shows court’s respect for Congress

b. Potential for Abuse of the Constitutional Canon
i. Judges may use this to avoid making other decisions about the statute.

ii. B/c of vetogates, Congress may have difficulty overruling a decision so this may also set something in stone w/o further Congress action.
iii. Unpredictable – courts can apply this whenever they feel like it
c. Note on Severability: If provision is unconstitutional + statute contains express severability clause, court should treat remainder as good law. If statute is silent, remainder is treated as good law “unless it is evident that Leg would not have enacted those provisions independently”
3. Federalism: Congress intrusion on state gov’t requires a clear statement to do so.
4. Directives to interpret different types of statutes liberally or strictly. 

a. Liberal interpretation of statutes dealing w/ civil rights, securities, etc.

b. Strict interpretation of statutes derogating sovereignty, of public grants, etc.

5. Policy directs interpretation → Ex: Congress does not intend statutes to violate int’l law; Congress does not intend substantive statutes to apply retroactively. 
iii. CASE: Muscarello v. US, 1998 → Rule of Lenity
1. FACTS: D had a gun in his car trunk while selling weed. Did he “carry” a gun?
a. Statute: If you “carry” a weapon while about to traffic drugs, you’ll be sentenced to a mandatory additional 5 years.
2. HOLDING: Interpret “carry” w/ ordinary usage, which would cover D’s activity
3. RATIONALE: Start w/ the text
a. Ordinary Meaning – “carry” means to convey/move (in vehicle), it doesn’t only mean to carry by packing / bearing something. 

b. Dictionary takes 1st approach, as does Bible + Great Writers.

c. Origin - word is from French meaning “convey in a car” + Latin meaning car(t). 

d. Intent → To combat dangerous combination of drugs + guns. Intent was not to differentiate b/w person who has gun in pocket or gun in car.  
e. Congress used “transport” interchangeably w/ “carries”

4. DISSENT: 

a. Gun possession would still garner punishment through sentencing guidelines.
b. Dictionaries, bibles don’t define “carry” - words should be interpreted by looking at them together… “carries a firearm.”
c. Congress used “transport” and “carry” to mean two different things, so in this case D was only “transporting,” not carrying and isn’t guilty.
d. The reading majority shuns is still consistent w/ other firearms statutes.  
e. Rule of Lenity applies … legislators, not courts should define crimes. 
i. Rule of Lenity only applies if “after seizing everything from which aid can be derived” we can make “no more than a guess as to what Congress intended.” BUT majority claims they know what it means.
5. Other Arguments: Congress should’ve been clearer; Supreme Court read “use” narrowly so for continuity, “carry” should be read narrowly too. 
iv. CASE: NLRB v. Catholic Bishop of Chicago, 1979 → Avoid 1st Amendment Problem
1. ISSUE: Did Congress intend NLRB to have jurisdiction over religious school teachers? 
2. RATIONALE
a. NLRB distinction b/w “completely religious” + “religiously associated” schools isn’t a workable guide for jurisdiction, SO NLRB might be able to exercise jurisdiction over all church-operated schools. 
b. BUT the 1st Amendment precludes such jurisdiction since it guarantees the right to the free exercise of religion, so the NLRB may and can’t end up telling schools what to do if they get jurisdiction.
3. DISSENT: It’s rare that Congress expressed any clear intent; this decision allows the majority to rewrite the statute. 
v. CASE: Almendarez-Torres v. US, 1998 → Avoid Due Process Problem
1. FACTS: D admitted to violating §1326(b) + that he was deported for 3 aggravated felonies, but argued he could only be sentenced to 2 years b/c indictment only charged him w/ §1326(a), not §1326(b) – a sentence enhancing statute.
2. ISSUE: Can D be sentenced under 1326(b) even though he was charged under 1326(a)?

3. RATIONALE: Majority doesn’t recognize a constitutional question, holding §1326(b) is sentence-enhancing so doesn’t require a separate indictment; Congress was following standard practice like in the Sentencing Guidelines here.
4. DISSENT: Statutes should be construed to avoid a serious constitutional question if the construction is honest + fair → We should’ve read this narrowly.
a. Here it is doubtful whether due process allows judge (rather than jury) to determine by preponderance of evidence (rather than beyond reasonable doubt) fact that increases max penalty to which D is subject.
vi. CASE: Department of Commerce v. US House, 1999 → Presumption of continuity  
1. FACTS: Department of Commerce seeks to supplement census w/ techniques to cure the problem of undercounting. 

a. Statute: “Except for determination of population for purposes of apportionment of representatives, Secretary shall (if feasible) authorize use of ‘sampling’ to do the census.” 

b. This could mean Sec. has no discretion w/ sampling for use in various fed programs relying on census data but does have discretion w/ sampling for use in apportionment of Reps; It also might mean Sec may use sampling for program purposes but not for apportionment purposes.

2. RATIONALE: Principle of continuity used… Census Bureau’s practice, required by statute before 1976, was never to use sampling for apportionment purposes, so here we prohibit sampling in calculation the population for purposes of apportionment too.
vii. CASE: Gregory v. Ashcroft, 1991 → Federalism Canon / Clear statement rule
1. BACKGROUND: Court wanted to stay out of federalism / state rights.
2. ISSUE: State Constitution imposed a mandatory retirement age for state appointed judges but state elected judges were exempt. Appointed judges don’t want to retire. 
a. Exempted employees: (1) any person chosen by such officer to be on such officer’s personal staff; (2) appointee on policy-making level; and (3) immediate advisor w/ respect to constitutional or legal powers of office.

3. HOLDING: It’s ambiguous if Congress intended to include appt’ed judges. Court won’t attribute to Congress intent to intrude on state gov’t w/o a clear statement to do so.

a. This allows for federalism to be impinged but Congress must be really specific before the court will be willing to do so.

4. RATIONALE: 

a. Federalism → Const. established dual sovereignty b/w state + federal gov’t, needed to maintain checks + balances..
b. Recent cases recognize state right to determine qualifications of gov’t officials, but this is limited by the 14th amendment.

c. Court must be sure of Congress’ intent before saying fed law overrides balance

5. DISSENT → We should just say judges are “appointed officials for policymaking.” Court is really saying for policy that division of federal + state power is important so we make it hard for the feds to intrude.
c. Extrinsic sources + legislative history → Outside sources used in interpretation
i. Common Law
1. Traditionally, statutes derogating the CL were narrowly construed
2. Now statutes are the rule + CL is the exception; remedial statutes are broadly construed
a. Words w/ established CL meanings are still defined as such
b. When issues are not addressed CL fills the gap.
ii. Legislative Background -Floor debate, planned colloquy, bill statements, committees, history
CASE: Leo Sheep, 1979 → 
1. FACTS: Gov’t granted land to RR in checker-board layout, gov’t keeping even lots, RR getting odd. P (successors to some odd lots) sued to quiet title after gov’t wrongly built an access road on their land needed to access a common reservoir. 

2. ISSUE: Did government have an implied easement in land grants? NO.
3. RATIONALE: 
a. Expressio Unius → The RR’s grant had exceptions + this use wasn’t one.
b. Gov’t claims they get easements b/c of necessity. It’s absurd to think they were giving the RR an easement onto their land but they got no easement to RR land. 
i. CL says if someone owns land + you have a necessity to get onto another’s property then you have an implied necessity.  

c. Court uses the history of RR expansion out west to show
i. Gov’t was incentivizing RR to go west for its own benefits.
ii. Government NEVER thought about implied easements b/c: 
1. They could just cease land by eminent domain (takings) 
2. They would do / give anything to get the RRs out west.
4. NOTE
a. Imaginative Reconstruction – If Congress knew this result, they wouldn’t have granted land w/o easements. BUT maybe they were desperate to get RRs to go out west so they would have done anything.
b. Dynamic interpretation – Congress saw this was a bad idea + tried to change 
iii. Legislative History: Conference + Committee Reports → Sponsor Statements → History of Bill / Rejected Proposals → Floor + Hearing Colloquy → Views of Non-legislative drafters → Legislative Inaction → Subsequent Legislative History
1. CASE: Blanchard v. Bergeron, 1989 → Committee Reports
a. FACTS: Blanchard awarded $7,500 damages but award was wrongly decreased b/c he had a 40% contingency fee agreement w/ his attorney. Attorney’s fees awarded needn’t be limited to the amt in the agreement 
b. RATIONALE:
i. Supreme Court refers to other cases mentioned in Committee Reports 

1. House Report uses Johnson only. 
2. Senate Report uses 3 other District Court cases + Johnson.
ii. Johnson held P shouldn’t be awarded fee greater than he’s bound to pay
iii. Court follows the other cases b/c assumes Senate rejected that aspect of Johnson w/ their reference to the other cases. 

c. DISSENT: (SCALIA) Committee Reports are bad… there’s v. little deliberation about what the report says, it’s written / drafted to be a formal statement + usually a committee staffer influenced by outside sources wrote the report.

d. NOTES on use of Committee Reports

i. PRO → Most bills written here, Reports are easy to find + understand
ii. CON → No report may exist if bill was changed in floor debate; Report may be ambiguous / sketchy b/c legislators plant info to influence later interpretation.

2. CASE: In Re Sinclair, 1989 → Unambiguous text > legislative history unless absurd 
a. FACTS: Family farm filed for Chp. 11 bankruptcy but wants to convert their case to Chp. 12, passed more recently to provide benefits for farmers. 

b. ISSUE: Statute says conversion is impossible but committee report says conversion should be possible. Which prevails?
c. HOLDING: Statute is not ambiguous / absurd so text holds. If unambiguous, statute trumps unless the textual result is absurd.

3. CASE: Montana Wilderness Association I, 1981 → Floor + Hearing Statements → Floor debates laden with sales talk; Rejection of a bill could be done for many reasons
a. FACTS: P’s sue to stop Burlington Northern from building a road through a National Forest needed to access their land. P argues Alaska land act applies nationwide so no easement here but D says it applies only to Alaska so they can build b/c there is an easement here.
b. HOLDING: Unclear leg. history gives slight support to P’s interpretation that Act applies nationwide, insufficient to overcome text, applying it to AK only. 
c. Argument that it applies just to Alaska → TEXT
i. In Para Materia: W/ two sections (one specifically referring to public lands defined as only being in Alaska), the other should be interpreted to have a parallel structure. All act provisions apply only to Alaska.
ii. Title: It’s called the “Alaska Lands Act” BUT title can’t trump text.
iii. Title 5: “National Forest System” → meaning is ambiguous in act 
iv. Dog Didn’t Bark: If it was truly Congress’ intent to have something so sweeping to apply nationwide, Congress would’ve said so.
d. Argument that it’s national → Look at the legislative history
i. Committee Report refers to a recent Utah decision… Why look to Utah if this only applies in Alaska? But it’s still persuasive.
ii. Sen. Melcher (sponsor) believed this to apply nationwide. 
iii. Rejected House amendment to apply bill only to Alaska. 
iv. Letters b/w representatives indicating they thought it was nationwide. 
1. Not important but may be indicative of how the House felt. 
4. Presidential Veto Statement → Importance is questionable; most likely to be persuasive when a bill is modified / enacted b/c of veto or when veto is overridden
5. CASE: Montana Wilderness II, 1981 → Subsequent Legislative History → Including proposals to amend or enact new statute, oversight hearings for interpretation of statutes.
a. FACTS: 3 weeks later, a Conference Committee considering the CO Wilderness Act said the disputed section of the AK Act applied nationwide.
b. JUDGMENT: Given the closeness of these issues + how close Montana I decision was, court reversed Montana I using this subsequent legislative history to tip the balance toward the broader interpretation.  
i. Sponsors of the legislation were present when this committee report occurred, showing that all three may have agreed.
6. CASE: Bob Jones University v. US, 1983 → Legislative Inaction → Usually crap but given weight here b/c evidence Congress actually thought about the issue.
a. Notes on Legislative Inaction
i. Canon of Continuity: W/o clear indication to contrary, statutes should be construed to maintain established rules/practices.

ii. Acquiescence Rule: If Congress know of a statute interpretation + doesn’t amend, we presume Congress has “acquiesced” + it’s correct. 
iii. Reenactment Rule: If Congress reenacts statute w/o material changes, we presume Congress intended to incorporate agency + judicial interpretations of that language into reenacted statute.  

iv. Rejected/Neglected Proposal Rule: If Congress considers + rejects something, we’re reluctant to interpret statute along the same lines.

b. ISSUE: Do nonprofit private schools using racially discriminatory admissions standards) qualify as tax-exempt? 1970 IRS policy held NO. 
c. HOLDING: Discrimination violates public policy + Congress has acquiesced to IRS law not allowing tax exempt status to such institutions.

d. RATIONALE
i. Text → Goes to P’s b/c school is w/in statute BUT go to purpose

ii. Purpose → To encourage development of institutions that serve a useful public policy and discrimination is in opposition to that.  
iii. Acquiescence Rule → If Congress didn’t like the IRS’s rule (that they knew about) they would’ve changed it but they didn’t – and it’s clear they knew about it. 
iv. Dynamic statute-interpretation → Previous decisions (Brown v. Board) say education can’t be discriminatory… But this is really more of a revision to promote justice since the text so clearly opposes this.
d. Interpretation in light of other statutes → Clarify statute by viewing it w/in the rest of the body of law
i. Why consider other statutes? (Most powerful when two statutes are in same time / jurisdiction)
1. In para materia rule → Other statutes may use same terms / address same issue
2. Modeled / Borrowed statute rule → Another statute might be template from which this was one designed. 
3. Presumption against implied repeals → Subsequent statutes can guide appropriate interpretation of earlier statutes though w/o a clear statement we don’t want to implicitly repeal those earlier statutes.
ii. CASE: Cartledge v. Miller, 1978 → In Para Materia Rule
1. ISSUE: ERISA prohibits assignment / alienation of employee benefits BUT is there an exception that allows ERISA to be used to support a wife and dependent children? YES
2. HOLDING: Provisions included only to protect from claim of creditors, not of family. 
3. RATIONALE: Pragmatic Theory since text goes one way but everything else opposes.
a. Text → Literal reading allows for no assignment. 
i. Congress’ intent for ERISA to supersede all employee benefit plans is NOT sufficient to hold preclusion of the family law right to support.
b. Purpose → ERISA was passed to provide for people’s families. If these benefits are not assignable, burden will fall on public to provide them.
c. Other federal statutes show a general intent not to preclude enforcement of family support obligations (Social Security Act, Veterans Benefits)
i. DOL + Treasury amicus briefs support this reading.
iii. CASE: Lorillard v. Pons, 1978 → Modeled / Borrowed Statute Rule
1. ISSUE: Do you get a right to a jury trial when filing for lost wages under the Age Discrimination in Employment Act (ADEA)?
2. RATIONALE:
a. 3 proposals for the ADEA considered in Congress but the one enacted was created using existing statutory scheme of FLSA but reflected dissatisfaction w/ some components thereof. Congress intended ADEA enforced like FLSA
3. HOLDING: FLSA also refers to “legal or equitable relief. ”
a. Legal = 7th amendment applies so you get a jury.
4. NOTES: Assumed coherence to the law might not actually exist. 
iv. CASE: Morton v. Mancari, 1974 → Rule Against Implied Repeals
1. FACTS: Indian Reorg Act gives employment preference for qualified Indians in BIA. Non-Indians challenge as contrary to Equal Employment Act + as violation of 5th Amendment. 
2. ISSUE: Was Indian Reorganization Act implicitly repealed by Civil Rights Act in terms of if Indians were given preference in Bureau of Indian Affairs? NO.
3. HOLDING: Cardinal Rule that repeals by implication are not favored; There are other exemptions for Indians in EEOA, Congress has continued to support Indian preference, Indians were always exempt from Exec Orders.
a. Nothing in legislative history shows an intent to repeal the law; Ample evidence to the contrary

b. Absent affirmative intent, only permissible justification for repeal by implication is that earlier and later statutes are irreconcilable, not case here.
c. Legislation passed subsequent to the 1972 act included preferences for Native Americans as well. Court uses this to show Congress cares about this and really wanted it and considered it.
SECTION III: THE ADMINISTRATIVE PROCESS
I. Administrative agencies + legislative power

a. Non-Delegation Doctrine → Congress can’t delegate its inherent lawmaking powers to agencies w/o giving specific standards (“intelligible principles”) the agency must apply in administering the delegation.
i. Courts rarely strike down statutes on these grounds but will interpret statutes to avoid non-delegation questions or interpret statutes to make the agency’s mandate clearer. 

ii. CASE: Schechter Poultry v. US, 1935 → 1st Unconstitutional Delegation b/c no standard given
1. FACTS: In 1933, Congress delegated to NIRA for industries to develop codes of “fair competition” so the “Live Poultry Code” was created + violated. 
2. ISSUE: Was Congress’ delegation an unconstitutional delegation of power? YES
3. HOLDING: Unconstitutional delegation b/c there is no standard for statute application.
a. Agency was told to enforce “fair” competition, not defined in the act or having a set meaning anywhere. 

b. NIRA gave industries broad discretion to develop the codes - Congress never would’ve delegated power to interested industry parties to regulate themselves.
c. §3 vests power in the President to approve Codes and tries but fails to limit the President’s discretion b/c applies no rules aside from the act’s general goals.
4. DISCUSSION: Is this different from the FTC Act which was upheld?
a. FTC standard is “unfair competition” which has a loosely defined CL meaning as opposed to the broader “fair competition”

b. Here private industry is allowed to self-regulate where in the FTC it is a Washington Agency overseeing the regulations.

c. FTC works on a case-by-case basis but NIRA does not have such safeguards.
NIRA - President created Agency + then is the only check on its actions.  
iii. CASE: Amalgamated Meat Cutters v. Connally, 1971 → “Intelligible Principle” Required
1. FACTS:  Union wrongly challenged Economic Stability Act as excessive delegation.  
2. HOLDI NG: Congress must give “intelligible principle” to which agency must conform
3. RATIONALE: Statute did not issue a “blank check” to the President to be unfair but instead gave more intelligible principles for action.

a. President’s discretion was limited based on applying the statute in light of Congress’ intent. Procedures were in place to guide president’s use of statute. 
b. Limited duration of the President’s power is important here.
c. After acts initial use, executive set standards to be followed in the future creating procedural regularity.
4. NOTE: Distinguished from Schechter:
a. Delegation was only for a limited time period here.
b. Standard was delegated to the Executive NOT a private industry.

c. After acts initial use, executive set standards to be followed in the future.  
iv. CASE: Industrial Union v.American Petroleum, 1980 → Benzene
1. FACTS: OSHA regulates work environments. W/ no safe exposure level for toxic materials, OSHA required the lowest technologically feasible level for Benzene (causes cancer). Was this an unconstitutional delegation of power?

2. HOLDING: Delegation is Constitutional but OSHA interpretation of act is wrong. 
3. RATIONALE: OSHA thought they could just find a harmful toxic agent and get rid of it. OSHA must find a “significant health risk” (Threshold) + then it can change exposure levels. BUT what is a “significant risk?” Vague.
v. CASE: Whitman v American Trucking Ass (Supreme Court, 2001)
1. FACTS:  American Trucking v EPA held EPA’s interpretation of Clean Air Act, not the statute itself, violated non-delegation doctrine BUT there existed an interpretation that avoided this problem so court gave EPA the chance to interpret the act different. WRONG
2. HOLDING:  NO, EPA’s interpretation is not a violation of the non-delegation doctrine
a. Agency can’t cure unlawful delegation by adopting a principle at its own discretion. This is an internal contradiction b/c the very choice to exercise that power is in itself a forbidden legislative authority.
b. The act does provide limits on EPA’s discretion + the court is not qualified to second guess Congress regarding the permissibility of such policy judgments 
c. Intelligible standard ( Congress need NOT provide specific directions BUT they must provide substantial guidance on setting standards. 
b. Legislative control → How Congress can oversee agencies
i. Congress could be specific in delegating power when setting up the agency
ii. Congress can ask for information → Request for documents / Reporting Requirements
iii. Oversight committees / pressure in hearings
1. Problems
a. Committee members might be friends w/ or trust the agency people

b. Committees could even be captured by interest groups

c. Legislators only want to spend their time on things that’ll get them votes 

d. They’re only going to do oversight when it’ll be publicized

2. Two kinds of monitoring strategies
a. Police patrol – regular monitoring to discover bureaucratic drift.  VERY time-consuming
b. Fire Alarm – members wait to hear the alarm raised by interested parties upset by agency decisions. This allows lawmakers to externalize some of the costs and perhaps only use police patrols in areas without much interest group involvement.
iv. W/hold funding; Audit to see how agencies handle appropriations (General Accounting Office)

v. Place inspectors general in agency to ensure they enforce the law: in-house investigations
vi. Legislative History could be created to influence court interpretation
II. Executive power and administrative agencies

a. Executive control over agency officials → Appoint / remove leaders
i. What is the nature of the office that the President is trying to remove someone from? 
1. Purely Executive → President has the complete power of removal w/ no need for Congressional approval (Myers, qualified by Humphrey) unless a restriction on the President’s power to remove does not interfere too much with his executive power / is not the legislature reserving power for themselves. (Morrison) 
2. If NOT Purely Executive (Quasi-Judicial / Quasi-Legislative) → President does not have a unitary power of removal and instead requires Congressional approval to act (Humphrey).
ii. CASE: Myers v. US (1926) → President can remove all subordinates w/o Congressional approval
1. FACTS: Statute requiring Senate’s “advice + consent” for appointment + removal of the OR postmaster was held unconstitutional b/c power to remove a subordinate is inherent in the unitary executive power (Pres. needs no permission).
a. Constitution (Art.2) - The “executive power shall be vested with the President” so since removal is an executive power, the President has that power.
i. TEXT - Art. 2 §4 – Lists how to remove certain officers + for what cause, indicating this power is the president’s. 
ii. TEXT - Art. 2 §3 – President must ensure laws are “faithfully executed” and he won’t be able to do what w/o control of his officers. 
iii. INTENT - Framers of the Constitution had this in mind.
b. Majority agrees to a few limits on the power of removal…

i. If an organic statute specifies who has this power
ii. Duties of a quasi-judicial character
iii. Interior Officers are treated separately under the Constitution
2. DISSENT:

a. Reynolds: The Presidential powers must be explicitly enumerated … Expressio Unius - Constitution lists Pres. powers and this wasn’t listed.
b. Brandies: Implicating this power for the President is ok as long as it’s the least possible power adequate to achieve the end proposed. 
iii. CASE: Humphrey v. US (1935) → Distinguishes Myers based on function of the agency
1. FACTS:  Humphrey nominated to 7-year FTC term but President wanted his own appointee so asked him to resign, w/o Senate’s approval. Unconstitutional.
2. HOLDING: President has power of removal w/ purely executive office positions but does NOT apply to positions that are quasi-legislative or quasi-judicial.

3. RATIONALE: 
a. Separation of Powers → Legislative / Judicial employees should not be coercively influenced by the executive branch b/c need independence.
b. Differences of FTC position:
i. Commissioners are not part of the executive power

ii. FTC created not to do what Pres. wanted - Hence the 7 year term.
iii. FTC isn’t executive – it also makes rules + adjudicates claims.
4. NOTE: President can still remove for inefficiency, neglect of duty, or malfeasance.  
iv. CASE: Weiner v. US (1958) → President can’t remove member of War Claims Commission b/c position was quasi-judicial.
v. CASE: Morrison v. Olson (1988) → Qualifies Myers
1. FACTS: Congress passed the Independent Counsel Act to appoint officers for investigation of government corruption and allowed the President removal power only for “good cause.” Is this an unconstitutional restriction of the power of removal? NO.
2. HOLDING: (over Myers):  Look at how much a restriction on the President’s power interferes w/ his executive power and if it’s not that much, it’s ok.
b. Cost-benefit analysis and comparative risk assessment
i. OMB oversees all regulation to ensure its consistency w/ President’s agenda. 
1. Generally
a. Executive agencies submit regulatory proposals for OMB review - Agencies do cost / benefit analysis to ensure the benefits of a regulation > their costs.

b. President suggests to agencies what they should consider regulating

c. Agency can never go beyond statutory mandate to act BUT agencies are usually given broad mandates b/c the agency can consider costs while still enacting regulations on good legal grounds.
d. No judicial review of OMB Review … so agencies do a cost/benefit analysis

2. Cost / Benefit Analysis

a. Things can be difficult to quantify; look for the least costly alternative.
b. OMB is run by economists so qualitative and quantitative facts might not be given the same weight in determining what regulations to enact.

3. Does it make sense to have OMB do this?
a. This makes agencies more accountable—the President (elected) controls them, but you sacrifice substantive agency expertise if overridden by OMB 

b. This delays the implementation of the regulation.

c. The review process is secretive.

d. The people at OMB don’t take into account how lay people think about risks.

e. Oversight to make sure things actually make sense—the agency at least thought about costs and benefits + looked at by someone w/o tunnel vision.

f. Congress has passed something like this for other regulatory actions.

g. Agencies must follow a slew of other requirements.
ii. Executive Orders – Every President believed centralized review of regulations was important.
1. Regan + Bush I: Executive Order 12,291

a. Executive branch wants to see all costs and benefits of agency proposals, excluding independent agencies
b. Reagan gave OMB power to coordinate regulatory planning
2. Clinton: Executive Order 12,866 → Extended Reagan policy

a. Clinton enhanced agency planning + coordination… this order was used as a springboard for Clinton’s “reinventing government” initiatives.
b. Agencies should only regulate when necessary, weighing costs / benefits as well as consulting w/ interested parties + looking at alternative options.
c. More pro-active: use executive branch to increase presence in regulation
3. The 1995 Unfunded Mandate Reform Act → New requirements for agency rules
a. Agencies must prepare statements when regulating (although their failure to do so wouldn’t invalidate rules). Statements were to include a cost / benefit analysis of the rule, the rule’s affects on the economy + population, etc.
b. Agencies were directed to consider all alternatives + select the least costly
4. Paperwork Reduction Act

a. OMB given authority to deny agency requests to collect information

b. OMB to develop policies for efficient information processing, storage, transmittal within + between agencies
5. Benefits of the Reagan / Clinton methodology:
a. For President: gives him more power
b. Increase in Presidential accountability b/c elected

6. Downside of the Reagan / Clinton methodology 
a. Possible overstep of legislative authority
b. Agencies may be quicker than Congress, but it’s not as deliberative
c. Continuity: worry that regulation will change every four years
d. Efficiency costs – different presidents deal with agencies differently
e. Might add layers to agency’s review of regulations
f. Transparency concerns (partially dealt with by 12,866)

iii. Cost-Benefit Analysis (CBA) with Particular Reference to Carcinogens

1. Generally - Cost-Benefit Analysis used both explicitly and implicitly
a. Adler + Posner – Evaluate rules based on the overall well-being with costs / benefits; weigh the pros + cons systematically and clearly.
b. BUT it’s hard to assign value to intangibles and may depend on a wrong or controversial valuation thereof.
2. How to measure / value – Problems with CBA
a. Agency must decide what benefits + costs to consider + how to measure them. 
b. Nonhealth benefits are valued by the amount users would pay for the product
c. Weigh risks / benefits 

i. BUT this loses sight of qualitative differences among social goods and it’s hard to make risks commensurable when distributed + valued differently among different groups of people.

ii. No amount of money can equate to a human life but Cost Benefit analysis could be a way to save the most lives possible.

d. How do we weigh what’s best? Pareto Effficiency, Kaldor Hicks

e. People’s willingness to pay is different than what they’re willing to accept… willing to pay less for environmental quality than they demand to give it up. So what value should regulators use?
f. CBA may on the one hand give the agency a great deal of discretion to value different factors and on the other hand may prevent the office from using common sense. (what’s more risky… cigarettes or weed?)
3. Note of regulating risk from the OMB:

a. Process of Cost-Benefit Analysis is divided into two: 

i. “Risk assessment” measures the riskiness of the activity

ii. “Risk reduction” combines the risk with other info such as cost + feasibility of reduction to determine how far to reduce risks. 

b. Regulator MUST look at the level of risk reduction relative to the cost (often done in the form of lives saved per millions of dollars.

c. Health-health trade offs are when the government decreases one risk which increases another risk (ex no asbestos in brakes)

iv. Kagan, Presidential Administration

1. Although no one branch of government controls administrative policy, today’s President asserts the most influence over agency decisions / outcomes. 

a. While in the cases of Bush and Regan this would cut to deregulation, in Clinton years the president’s influence has led to more regulation. 

2. Clinton’s use of directive authority over agencies and personal ownership over regulations pervaded crucial areas of administration; ↑ Presidential controls.  

a. Press conferences - Clinton would use them to announce proposed rules before there was any proposal to speak of.  This put pressure on agencies.  

b. Review, Derivatives and Appropriation – Clinton (NOT Reagan) encouraged earlier involvement b/w OMB and agencies and had a generally more positive attitude towards regulatory efforts.  All this led to fewer battles.

3. Changes under Clinton

a. Review
i. Clinton’s executive order was expansive in that it included independent agencies in the regulatory planning process
ii. By setting the Prez as arbitrator over OMB / agency disputes it suggested that the Prez had authority to direct the heads of non-independent agencies. 
b. Directives → Allowed the White House to instigate rather than merely review agency actions. Clinton sent out a message that these were his agencies and he was responsible. 
c. Clinton took expansive roles on issues such as education and welfare but rarely took such a public role in issues such as environment.  

III. Adjudicative power and administrative agencies

a. Agency exercise of judicial authority → Article III, Section 1, judicial power of US shall be vested in one SC and such inferior courts as Congress establishes. Agencies can resolve legal disputes.
i. Is the case a public right issue or a private right issue?
1. Public = Government v. Individual → These are Congress created rights (at CL there’s no inherent right to sue the gov’t so this right only comes about when Congress grants it).

2. Private = Individual v. Individual suing under CL / state created right
3. Individual v. Individual suing under Congress created right.
ii. If the case is a public right issue →  Public = Government v. Individual
1. These are Congress created rights (at CL there’s no inherent right to sue the gov’t so this right only comes about when Congress grants it); not based on anything Constitutional. 
2. SO Congress can delegate to whoever they want to adjudicate the case, (Crowell / Northern Pipeline) Agency findings are given deference, even if reviewed by a court.
iii. If the case is a private right issue → Individual v. Individual
1. Congress created private right → Congress has the power to delegate disputes to agency 
a. Distinction b/w jurisdictional / constitutional issues + simple fact-finding is dead 
b. Agencies are given lots of discretion now to adjudicate these claims.
c. EX. Crowell → Longshoremen’s + Harbor’s Workers Compensation Act for worker’s comp claims
2. CL / state created private right → Balancing test applies – Schor
a. Look at how broad the delegation is… is this adjudication related to what the agency has jurisdiction to do? 
b. Will decision be enforceable only by a district court or can agency enforce it? 
c. Is there review of the decision + at what standard? How deferential?
d. What concerns made Congress delegate this? Usually efficiency.
e. Is there a waiver argument? (Schor where party waived right to an Art III trial.)
iv. CASE: Crowell v. Benson, (1932) → 
1. FACTS: Congress created the Employee’s Compensation Commission under the Longshoremen’s + Harbor’s Workers Compensation Act for worker’s comp claims. Benson’s employee was injured + sued. Commission found for employee + Benson appealed, claiming the suit must be heard by an Article III court, not the Commission. 
2. RATIONALE: 3 categories of controversies
a. Public = Government v. Individual → Congress created rights (at CL there’s no inherent right to sue the government), SO Congress can delegate cases.

b. Private = Individual v. Individual suing under CL created right → These cases cannot be delegated. (Changed under Schor).
c. Individual v. Individual suing under Congress created right, as here.
i. Agency can decide facts / non-jurisdictional issues that don’t implicate the statute’s applicability. 
ii. Agency cannot decide facts giving Congress jurisdiction over the matter to begin with or we’ll lose all judicial power under the Const.
v. CASE: Northern Pipeline Construction v. Marathon Pipeline, (1982)
1. HOLDING: Delegation to non-Art III judges is allowed only w/ “territorial courts” , “courts material”  and cases involving adjudication of “public rights.” See Crowell.
2. RATIONALE: Crowell is distinguished. 
a. Crowell involved private right created by Congress (so Congress can delegate) and here we have a private right created at CL. 
b. Crowell only found facts, bankruptcy judges find everything (law). 
c. Agency in Crowell had to go to courts for enforcement so there was greater Art. III participation + supervision. Bankruptcy judges can enforce their own orders. 

d. Review of judgments in Crowell was at a less deferential standard. 
vi. CASE: Commodity Futures Trading Commission v. Schor, 478 US 833 (1986)
1. FACTS: Congress created Commodities + Exchange Act (investors could sue brokers in federal court or w/ agency - and if w/ agency, agency could also adjudicate related state law controversies). Investor sued broker at agency, broker counterclaimed for brokerage fees owed. Broker won, investor claimed his contract claim needed an Art. III court. 
2. HOLDING: Congress can delegate power to hear CL / state created private right cases based on the balancing test above.
b. Due process + administrative agencies 
i. Procedural Requirements → Agencies must follow reqs in Organic statute, Agency’s adopted procedural regs, APA, “Federal CL”, Judicially defined requirements of due process.
1. CASE: Londoner (1908) → Adjudication (when few are exceptionally  affected)
a. FACTS: Ps (property owners) challenge taxes charged to cover costs of paving their street + claim they were due a hearing before being charged for DP. 

b. HOLDING: DP requires hearing at time of tax assessment, not at time work was done b/c when work was done, it included no taxes. 

i. If state legislature assessed the taxes, no hearing but since agency did so, they get an opportunity to be heard.
1. Agency isn’t accountable to the people as legislators are through election. So we need a hearing.
2. CASE: Bi-Metallic (1915) → Rulemaking – No DP rights
a. FACTS: Suit to stop State from increasing valuation of all taxable property by 40%. P claims it had no opportunity to be heard and this is a denial of DP.
b. HOLDING: Citizens do not have right to be heard before general legislation passes, affecting a large group. Election is the process due.

c. RATIONALE: 

i. Rule applies to many so it’s impracticable that everyone be heard. 
ii. Constitution doesn’t require all acts be done w/ approval of the whole. 
iii. Rights of citizens protected only by political process / right to vote. 
3. RESULTING TEST
a. Is this an adjudication or a rulemaking? 
i. If Rulemaking (Bi-Metallic), no DP rights.

ii. If Adjucation (Londoner) is there liberty / property interest affected? 
ii. If Yes, what process is due? (See Mathews Test)
iii. Evolution of DP Rights
1. CASE: Goldberg v. Kelly, (1970) → Welfare benefits require hearing before termination
a. HOLDING: DP requires chance for hearing before welfare benefit termination. 
b. RATIONALE: 
i. This is adjudication, SO…
ii. This implicates a property interest, SO…
1. Goldberg concedes this is a property interest.  
2. Welfare recipients depend on the benefits to live (liberty). 
3. Private interest in benefits outweighs all other concerns
a. private interest (Payments allow P to survive), 
b. Gov’t interest (conserve financial / admin resources) 
c. State interest in fairness, dignity, avoiding social malaise from unjust terminations.
iii. What process does Goldberg require?
1. Impartial decision maker

2. Right to argue orally (people on welfare won’t be good at arguing + might not be able to afford counsel for help.)
3. Right to confront / examine adverse witnesses

4. Right to counsel (though they won’t pay for it)
5. Statement by decision maker of the reasons for decisions
6. BUT you don’t get counsel paid for you, you don’t get hearing transcripts, right to make witnesses come in to testify, no evidentiary rules, no formal opinion
c. DISSENT: 

i. Imperialism: Ever-changing welfare lists hard to manage. Creates unneeded process / large gov’t burden.

ii. Anti-Democratic: Policy-making is a legislative, not judicial power. Federal judges overextending power.
iii. Inflexibility: Decision makes terminating payments given to un-entitled recipients hard (welfare stereotypes). This creates an undemocratic inflexibility + will make the government reluctant to even start giving benefits when unsure.
d. NOTE: This is an outlier; now very few things get pre-termination hearings.
B/c this is a Constitutional decision, we can’t change it w/o an amendment.
2. CASE: Roth, (1972)
a. FACTS: P (not rehired after 1 year contract) claims DP was violated b/c firing was revenge for his exercise of free speech + no reasons given for not rehiring. 
b. HOLDING: P not deprived of liberty or property, so no DP protection. 

c. RATIONALE: Why is there no property right here to be protected under DP?
i. Liberty = freedom from bodily restraint, right to contract, engage in any common occupations of life, acquire useful knowledge, marry, establish home and raise children, worship according to conscious. 
1. State didn’t damage his standing + associations in community or that impose stigma or disable him from finding other work. 
ii. Property = security of interests a person has acquired in specific benefits.  To have property interest, person must have more than abstract need/want, but must have legitimate claim of entitlement. 
1. Terms of employment secured no interest in re-employment + no statute / rule created legitimate claim for re-employment.
d. DISSENT: You have to give reasons to fire / not re-hire.
i. Every person who applies for gov’t job is entitled unless gov’t can establish reason for denial; this creates property right. 
ii. Liberty to work is secured by 14th - Employment is one of greatest benefits offered by gov’t; gov’t shouldn’t be able to deny w/o demonstrating that actions are fair and equitable.

3. CASE: Perry v. Sindermann, (1972)
a. FACTS: Teacher employed, no tenure, for 10 years, under 1-year contracts. Board voted not to renew contract w/o a hearing or statement of reasons. P claims this was in retaliation for exercise of free speech + denied him DP.

b. HOLDING: Board could not make decision not to rehire on basis of exercise of free speech. P must have opportunity to prove he had a property interest + if he can, he gets a hearing on grounds of non-retention.

c. RATIONALE: 

i. Liberty → P can’t be terminate for exercising free speech. 
ii. Property → P has a claim of entitlement to continued employment. 
1. Property interest doesn’t give him reinstatement, but gets a hearing to get reasons / challenge sufficiency for termination. 
d. NOTE: What’s the difference b/w Roth + Perry?
i. Roth had nothing but a unilateral expectation of being rehired… no deprivation of liberty or property.
ii. W/ Perry, there was an informal system of tenure + security rules were indicated in the job manual. So, he gets a hearing.
iv. Determining what DP is due
1. Ingredients of judicial due process (Judge Friendly) → (1) Unbiased tribunal, (2) Notice of proposed actions + reasons for them, (3) Opportunity to give reasons against the action, (4) Right to present evidence (including witnesses), (5) Right to know opposing evidence, (6) Right to cross-examine adverse witnesses, (7) Decision based only on the evidence presented, (8) Right to counsel, (9) Requirement that the tribunal prepare a record of evidence, (10) Requirement that the tribunal prepare written findings / reasons.
2. CASE: Matthews v. Eldridge, (1967) → What process is due?
a. FACTS: Disability benefits terminated w/o a hearing. 
b. HOLDING: What process is due requires consideration of three factors:
i. Private interest that will be affected by official action
1. Harm to Eldridge < to Goldberg: Other private + gov’t aid are available if he loses his benefits (he can always get welfare. Disability recipients may have assets, unlike welfare. 
ii. Risk of erroneous deprivation through procedures in place + probable value of additional process.
1. Risk greater in Goldberg. Disability evidence is objective (medical). Recipients more equipped to defend themselves. 
2. Reversal rate is low so this system does work.
iii. Government's interest in fiscal / administrative burdens of additional process. (wants to minimize costs of more process); Also has an interest against social malaise.
IV. The Administrative Procedure Act: a brief introduction

a. Intro → APA reqs are geared to the distinction b/w rulemaking + adjudication + whether organic statutes creating agencies require them to act on “record” after opportunity for “hearing.”
Note that the organic statutes can always trump the APA and specify process required.
i. Four categories of administrative procedure

	
	Organic Statute Req of Decision on Record After Opportunity for Hearing?

	
	YES - Formal
	NO - Informal

	Rulemaking
	Formal Rulemaking
§§553(c), 556-557

§706 / Overton Park
	Notice + Comment Rulemaking
§553
§706 / Overton Park

	Adjudication
	Formal Adjudication
§§554, 556-557
§706 / Overton Park
	Informal Adjudication
(No APA procedures)
§706 / Overton Park


ii. Adjudication v. Rulemaking 

1. Rule = “The whole or a part of an agency statement”

a. The key is not the number of people affected but if it has an affect going forward… what does the agency require of you in the future?

2. Adjudication = “whole or part of a final disposition of an agency in a matter other than rulemaking but including licensing.”  

a. Almost every administrative decision other than issuance of rules / regulations.
b. Includes specific controversies b/w adversaries, agency decisions not to spend money on a project, grant lease to private parties, authorize bank, enter/rescind contracts; etc.
iii. Formal v. Informal → Look to the organic statute… “on the record” or “hearing required”
1. If it’s not clear, the default is informal.
b. The categories of agency decision making + the procedures required for each
i. ADJUDICATION
1. Examine Constitutional Due Process issues (Goldberg / Mathews)
2. Look to the organic statute to see what it says about procedures and try to determine if this is formal or informal adjudication
a. Formal On-the-Record Adjudication → §554, §556-557, §706 (Overton Park)
i. How do we know when we’re in this category?
1. Often, organic statute contains the explicit language.

2. W/o language, courts interpret statutes as providing for this hearing when the agency is imposing a sanction or liability

3. Agencies try to avoid on-record proceedings; courts often agree, interpreting authorizing statute as over-ruling APA.

ii. What’s required?
1. § 554, 556, 557 establish equivalent of civil trial, w/ submission of testimony and evidence, notice required. No pre-trial discovery in APA, but sometimes statutorily.  APA imposes internal separation of powers on agency.
b. Informal Adjudication→ Nothing.
i. How do we know when we’re in this category? Organic statute won’t require decisions be made “on record after opportunity for hearing”
ii. What’s required? APA provides no procedures; leaving a variety of agency dispositions.  If there is not adequate record for review, courts will remand for this to be developed.
ii. RULEMAKING→ §553 Applies w/ certain exceptions (military / foreign affairs issues)
1. No Constitutional DP issues… But Bi-Metallic?
2. Look to the organic statute and APA provisions to see what it says about procedures to determine if this is formal or informal rulemaking (Courts want to see something specific to trigger anything formal so most rulemaking is informal).
a. Formal On-the-Record Rulemaking → §553(c) invokes §556-557.
i. How do we know when we’re in this category?
b. Informal rulemaking is the default absent relevant statute explicitly provide for “hearing” on record, for reasons of concern about delay and other dysfunctions of formal rule-making.
c. Informal Notice + Comment Rulemaking
i. What sections apply? §553, which also has exceptions for agencies to avoid these reqs.
ii. What’s required?
1. General notice of proposed rulemaking in Fed Register w/ time + place of proceedings, legal authority relied on for issuance, and content of proposed rules.

2. Opportunity for “interested persons” to give written comment on proposed rules + at agency’s option, oral argument.
3. Issuance, when rules are finally promulgated, of “concise general statement of their basis and purpose.”

4. Provision, in case of “substantive” rules, that they shall not be effective in less than 30 days after promulgation.

5. Intent is to emulate model of legislative hearings, to enlighten decision-maker to viewpoints of interested persons.
c. APA §701 → gives court the power to review agency decisions except when the organic statute precludes such review or when there is no law to apply (meaning the court wouldn’t know how to determine if discretion was abused… like if a statute says “fire at will” or when Congress gives appropriations).
d. Judicial Review (§706 of the APA) → Once we find the agency has done everything required of them, the court can review based on substantial evidence test for formal proceedings’ fact-finding or arbitrary + capricious test otherwise, in both informal proceedings and formal proceedings’ questions of law.
i. Reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions and determine the meaning or applicability of the terms of agency action
ii. Court can always set aside agency action under arbitrary and capricious test, abuse of discretion
iii. §706(2)(C): court can set aside agency action if its in excess of statutory jurisdiction, authority, or limitations
iv. Court can set aside agency action if it is not supported by substantial evidence in §556 and §557 formal proceedings
v. Court shall review the whole record
e. RESULTING TEST
i. Is this a rulemaking or an adjudication? Define by output.
1. Adjudication products an order

2. Rulemaking products a rule.

a. Agency will announce rule for the future / from this day forward

b. Anything that is not a rule is by default an adjudication

ii. Is it formal or informal?

1. Organic statutes may call for a hearing or ‘on-the-record’ indicating formal.

iii. So then what review is due?

SECTION IV: THE ROLE OF REVIEWING COURTS
I. Judicial review of questions of fact → Substantial Evidence Test applies to formal proceedings (§556+7)
a. CASE: Universal Camera Corp. v. NLRB, (1951)
i. STATUTE: APA§706(2)(e) → Reviewing court is to hold unlawful something that’s “unsupported by substantial evidence” in a case subject to §556+§557 (so, formal).
ii. ISSUE: Was employee fired b/c he called his boss a drunk / was insubordinate (ok!) or was he fired for supporting a union (not ok!) ALJ decided for employer, NLRB reversed for employee.
iii. HOLDING: Reverse + remand for reconsideration.
1. In reviewing a formal adjudication or rulemaking, courts must look at the whole record to determine if there’s substantial evidence to support the Board’s finding. 
a. In the past (under the Wagner Act) agencies got deference when a reviewing court sees evidence in record which, when isolated (w/o opposing evidence), could sustain the Board’s decision. Now, look at both sides.
2. When the ALJ + agency disagree, as here, agency can overrule BUT a reviewing court still looks to see what the ALJ said + agency must be able to show why it came out differently. Agency doesn’t have to give ALJ deference but reviewing court wants to ensure whatever the board found is supported.
iv. RESULT → CASE: NLRB v. Universal Camera Corp., (2d Cir. 1951) - Reversed
1. When court reviewed whole record, it did NOT show employee was fired b/c of union support (so instead he was likely fired for insubordination), so employer won. 
b. CASE: Allentown Mack Sales + Service v. NLRB, (1998) 
i. FACTS: Allentown (truck dealership) thought the employees no longer supported their union, so refused to recognize the union as the employees’ representative, citing “good-faith reasonable doubt” as to support but NLRB found Allentown lacked the reasonable doubt needed for polling
ii. ISSUE: Is NLRB’s standard of “good-faith reasonable doubt” for when polling may be conducted consistent (not “arbitrary + capricious) w/ APA?  YES.
1. Polling use is limited b/c is disruptive / unsettling to employees. Polling is only ok when employer may otherwise w/draw and refuse to bargain.

iii. ISSUE: Could a reasonable person viewing all relevant evidence in the record find that a preponderance of the evidence supports the Board’s decision? NO. 
1. Only 20% of employees expressed lack of union support, not enough for doubt. Also, NLRB undervalued certain evidence that would have led rational jury to conclude Mack had reasonable doubt about union’s support.

iv. HOLDING: Substantial evidence review → Could a reasonable jury have come to same decision as agency from evidence presented? This is a very deferential standard to agencies.
1. Board must apply the rules announced (good-faith reasonable doubt, preponderance of evidence) + agency shouldn’t be able to impede review.

2. Board is free to adopt other rules that will exclude certain testimony, etc, but may not simply undervalue certain evidence.
v. DISSENT: Majority overlooked that the reasonable doubt standard is “based on objective considerations” so majority overvalues evidence that went against union support.
vi. NOTE: The basic lesson is when an agency is changing it’s policy, it has to make that clear and make clear why its doing so to pass the substantial evidence test.
c. Judicial Review of Agency Fact-finding
i. Why is judicial review of agency’s important? 

1. Agencies created for specialized fact-finding competence. But w/o review, agencies could alter operation of statutes or legal rules to change their meaning, resulting in policy-making, not decision-making. 
2. BUT de novo judicial fact-finding would destroy many of the reasons agencies exist → specialized knowledge, efficiency, etc.

ii. What factors lead court to give more/less deference to agencies compared to trial judges/juries? 
1. Substantial Evidence standard is usually applied. Often judges defer to agency determination on credibility of witness. More deference to agency decisions w/ greater apparent importance of specialized agency experience in evaluation data.
2. Agency could get deference b/c of idea that factual judgments are best made by those whose policy judgments are subject to greater political control.
II. Judicial review of agency exercise of discretion → Arbitrary + Capricious -  applies to everything 
a. The “Arbitrary and Capricious Standard + the Hard Look Doctrine
i. Road to Overton Park and Origins of “Hard Look” Review:
1. Historically, agencies didn’t create ‘records’ to review under the APA and review would be for “substantial evidence” only. Lots of agency deference. 
2. 1960s → Pressure to ↑ judicial review of rulemaking led to “hard look doctrine.”
a. Done to ensure agencies took a “hard look” at problems but courts soon took a “hard look” themselves at the relevant evidence + policy alternatives. This requires agencies to develop a record + explain reasoning for decisions made.

b. This emphasizes process → must consider alternatives, respond to counter-arguments, listen to affected interests, explain conclusions.
c. Remedy is usually remand where agency may support original policy choice.
d. Overton Park: Standard of review under “arbitrary and capricious” is narrow, court must engage in “searching and careful inquiry” into agency’s “consideration of the relevant factors” + factual foundations for policy choices
ii. CASE: Scenic Hudson Preservation Conference v. FPC (I), (2d Cir. 1965)
1. FACTS: Conservationists opposed ConEd’s construction of a hydroelectric plant on the Hudson River but ConEd got license from the FPC (agency) after hearings held.
2. ISSUE: Statute required FPC to consider all relevant factors to ensure no alternative would be better adapted to development of Hudson for all uses. Did they? NO. 

3. HOLDING: Commission’s refusal to receive testimony from Lurkis about an alternative proposal is a “disregard of the statute and of judicial mandates instructing the Commission to probe all feasible alternatives.”
4. JUDGMENT: FPC must re-examine all relevant facts to fully develop a record + show that the decision was not arbitrary and capricious.
5. RESULT: FPC went back + considered tons more, decided there was no good alternative + granted the license… court held the agency did consider all relevant factors this time + “we won’t allow our personal views … of the result to influence us.” 
b. The Overton Park Synthesis
CASE: Citizens to Preserve Overton Park v. Volpe, 401 US 402 (1971)
i. BACKGROUND: Statutes prevent Transportation Sec. from authorizing federal funds to build highways public parks if a “feasible and prudent” alternative route exists.
ii. FACTS: Sec. approved the route relying on the City Council’s approval w/o doing his own investigation or issuing reason that no alternative was available. P’s claim building shouldn’t have been authorized but D’s argue formal findings not req’d and the Sec. did exercise independent judgment.
iii. ISSUE: Are P’s entitled to any judicial review? YES.
1. APA §701 → gov’t faces judicial review absent a statute prohibiting it or where “agency action is committed to agency discretion by law,” not here. 
2. D doesn’t get deference b/c most cases will indicate the parkland should be used for highway construction. Thus, if Congress intended factors to be on equal footing w/ preservation of parkland there would be no need for statutes.
iv. ISSUE: What’s the standard for review? Arbitrary + Capricious
1. APA §706 – Citizens claim they get substantial or de novo review b/c the agency decision was unwarranted based on the facts.
a. Substantial evidence test used only for review of formal process. 

b. De novo used v. rarely and no here b/c agency fact-finding procedures were not inadequate. 

2. SO What’s required here? HOLDING
a. Court decides this is non-adjudicatory, so by default it’s a rulemaking. Although they don’t really explain why. 
b. Court looks to see if Sec. acted w/in scope of his statutory authority + if his decision rests on evidence not so unacceptable, considering all relevant factors
c. Court must use the “arbitrary and capricious” test + see if decision was based on consideration of relevant factors, whether there has been clear error of judgment, w/ searching and careful inquiry (hard look doctrine).  Court may not substitute its judgment for agency.  
v. JUDGMENT: Remand for review of full record before Sec when he made decision to determine if his decision was correct.
c. CASE: Motor Vehicle Manufacturers Assoc. v. State Farm Insurance, (1983)
i. BACKGROUND: Congress passed the National Traffic and Motor Vehicle Safety Act of 1966 to reduce traffic accidents + associated deaths / injuries.
1. Sec. of Transportation must issue safety standards that are practicable, meet the need for automotive safety + are stated in objective terms. 

a. Sec. considers relevant available safety data, if proposed standard is reasonable, practicable, and appropriate, and extent to which standards will carry out purpose of Act.
2. Judicial review authorize under APA §706. 

ii. FACTS: Over the course of 17 years, Congress created policies to regulate automobile safety that eventually reached the Supreme Court.
1. 1966 – Cars are the leading cause of death in people under 44, so regulating needed. 
2. 1970 – Agency requires all cars after 1975 to have an automatic seatbelt or an airbag.
3. 1976 – Sec. extended compliance deadline indefinitely, suspended seatbelt requirement b/c thought technologically + economically in feasible; he thought public resistance to the requirements would be high. 
4. 1977 – Successor modified standard, requiring passive restraints be phased in b/w 1982-1984 depending on size of car.

5. 1981 – Under Reagan, the Sec. delayed standard application + proposed rescission.

a. No longer predicted significant safety benefits b/c car manufacturers were choosing the seatbelt over the airbag (safer) + the seatbelts they planned to install were detachable so wouldn’t add anything to the current belt system. 

b. New requirements would cost $1 billion for a minimal benefit.

c. Automatic restraints might adversely affect public’s attitude for safety. 
iii. ISSUE: Did NHTSA act “arbitrarily + capriciously” in revoking the requirement in Motor Vehicle Safety Standard 208 that new vehicles have these restraints? YES.
iv. JUDGMENT: Agency didn’t present adequate explanation for rescinding requirements, so must either consider it further or amend Standard 208 along the lines with which its analysis supports. 
v. RATIONALE:
1. Test: This is rulemaking. Reviewing court must set aside any rule found “arbitrary, capricious, abuse of discretion, or otherwise not in accordance w/ law.”  
a. What is the “arbitrary + capricious” standard of review? Agency must look at relevant data + give a good explanation for its decision (w/ a connection to the facts found)
b. Typical grounds to find a decision was arbitrary + capricious → if agency relies on facts Congress didn’t intend it to consider, failed to consider relevant facts, given an explanation for decision that’s counter to the evidence before the agency or so implausible that it could not be ascribed to difference in view or product of agency expertise. 
2. Why is this rescission “arbitrary + capricious”? YES.
a. Agency was too dismissive of if there would be some value to having the automatic belts → Power of inertia might mean people keep the belts on. There was too much uncertainty about effectiveness / frequency of use.
b. Agency didn’t consider modifying the standard to require airbags only instead of giving the option of the belts, to create more safety. 

i. Act was passed b/c industry itself wasn’t responsive to safety concerns, so it’d follow to modify this way.
vi. NOTE: Agency usually wins. Almost every auto safety rule ended up being overturned so now the agency uses recall actions to deal w/ unsafe cars, so we have fewer broad rules. Lots of agencies try to avoid rulemaking challenges.
III. Judicial review of questions of law: statutory interpretation revisited

a. CASE: Chevron, Inc. v. Natural Resources Defense Council, 467 US 837 (1984) → The two step test
i. BACKGROUND: Clean Air Act requires states to develop air pollution plan that “requires permits for the construction and operation of new or modified major stationary sources in accordance with §173.”

ii. FACTS: EPA made rule allowing states to define entire plant as single “stationary source,” so firm could modify one unit and increase emissions, or introduce new unit, w/o complying w/ §173, so long as total plant emissions didn’t increase.  
1. “States treat each plant as if a bubble were placed over it; the owner would remain free to act as he wished w/in the bubble as long as the total emissions from the bubble considered as a single “source” became no worse.” 

iii. ISSUE: Is EPA allowed to define “stationary source” as bubble-like unit?

1. If Congress has directly spoken to the issue, their intent applies.

a. Use text / statutory interpretation.

2. If Congress has not spoken, court must determine whether the agency’s answer is based on a permissible construction of the statute.

a. Agency gets deference provided decision is not arbitrary, capricious, or contrary to statute.

iv. HOLDING: Congress has not spoken. The EPA’s use of “source” here is a “reasonable policy choice” for the agency. EPA’s definition is permissible construction of statute  

1. Text: Language of statute does not compel any given interpretation of term “source.” 
a. Common usage would allow it to connote entire plant. 
b. No way to elucidate congressional intent from parsing words of statute, but there is reason to believe that use of over-lapping, illustrative terms was meant to enlarge agency power to regulate.

2. Purpose: To make progress in reducing pollution w/ economic growth.
3. Legislative History: Silent on this exact issue but consistent w/ idea that EPA should have broad discretion to implement policies of the act. 
a. Leg. History shows policy concerns that led to the statute’s enactment + EPAs’ definition is consistent w/ those. 
b. Court finds EPA has advanced reasonable explanation for conclusion.

4. Policy: EPA’s interpretation gets deference b/c the regulatory scheme is complex, the agency considered the matter in a detailed + reasoned fashion, and the decision making involves reconciling conflicting policies. Also, policy choices are best made by legislators or administrators, not judges.
v. NOTES: 
1. Chevron represents judgment that agencies are better than courts in interpreting statutory terms b/c political accountability + technical specialization are relevant

2. Chevron may represent judgment that agency deference can reduce the disparateness + balkanization of federal administrative law by limiting the number of circuit conflicts.
3. Scalia → When Congress leaves ambiguity not resolvable by text/leg history, it is a policy judgment, which can’t be addressed by courts but should be by executive branch. 

b. CASE: US v. Mead (2001) → Limits Chevron
i. FACTS: Mead imports “day planners.” B/w 1989-1993, Customs classified their imports under the “other” category for tariffs. In 1993, Customs changed its position and classified the imports as “diaries” subject to a different tariff rate, citing definitions of ‘diary.’ Mead protested. 
ii. ISSUE: Does a tariff classification ruling by US Customs gets judicial deference? NO.
iii. JUDGMENT: The Customs classification should not get Chevron deference as “Classification rulings are best treated like ‘interpretations contained in policy statements, agency manuals + enforcement guidelines.’ 
1. When CHEVRON deference applies…
a. When it “appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority.”
b. Fair measure of deference varies case-by-case
c. When notice / comment (formal adjudication) is required, Chevron applies. But absence of these requirements, it doesn’t automatically not apply.
2. Here…it doesn’t apply.
a. No indication that Congress meant to delegate authority to Customs to issue classification rulings w/ the force of law
b. Customs itself didn’t set out to make binding laws and indeed, Customs rulings do not have the force of law.
iv. JUDGMENT: BUT “Classification Rulings” might be entitled to deterrence under Skidmore.
1. “An agency interpretation may merit some deference given the ‘specialized experience + broader investigations + information available to the agency and given the value of uniformity in its administrative + judicial understandings of what a national law requires.”
a. Chevron didn’t kill Skidmore, it’s still good law where statutory circumstances indicate no intent to delegate general authority to make rules w/ force of law or where such authority was not invoked..
b. Does this issue require agency expertise?

c. Do we think agency would be better at this than the court?

d. Agency must make argument that they deserve deference.

v. DISSENT: (SCALIA)
1. This completely changes judicial review of administrative action from Chevron … before we presumed that agency interpretation was correct and now we presume no authority unless an affirmative legislative intent is shown otherwise.
2. Finds Chevron only applicable w/ formal proceedings.

3. Lets ambiguity now be resolved by the judges, not by agencies.

4. Decision will lead to bad consequences.
c. RESULTING TEST
i. You always get Chevron deference in Formal Adjudication, Formal + Informal Rulemaking
ii. With informal adjudication…
1. Chevron deference if it’s explicitly given in the organic statute for this category
2. Chevron deference if agency can show Congress intended the agencies to have the ability to make rules as strong as law. If not, Chevron doesn’t apply.
3. If no Chevron deference, is there deference to agency under Skidmore?
	
	Adjudication
	Rulemaking

	Formal
	Chevron
	Chevron

	Informal
	Chevron OR Skidmore
	Chevron


IV. The politics of judicial review
a. The Revesz/Edwards debate

i. Revesz: → Political ideology is significantly influencing the courts so they’re basing their step 1 Chevron analysis on imaginative reconstruction to favor their ideologies.

1. Ideology (of appointing president) influences judicial decision making on DC Circuit

2. Ideological voting is more prevalent in cases w/ purely procedural challenges (that are less likely to be reviewed by the Supreme Court)

3. Judge’s vote is affected by the party affiliation of other judges sitting on the panel.

ii. Edwards: Judges work collegially to solve issues … disagrees w/ Revesz and says the real cause for the results of his study is the court’s collegial atmosphere so judges influence each other.

1. Methodology was too simplistic

2. Ridiculous that there’s objective political thing to explain how judges vote

3. We have different backgrounds and biases, but when we work together we can meet in the middle and try to find the best answer
V. Telecom cases - to illustrate how in one area of law courts have done a Step 2 analysis.

a. BACKGROUND: 1934 Federal Communication Act set up monopolies in local phone service whereby states granted exclusive franchise in each area to local exchange carrier (LEC). 1996 Telecomm Act ended monopolies + ordered LECs to promote competition by sharing networks + facilities w/ competitors.
b. CASE: AT+T Corp. v. Iowa Utilities Board, (1999) → First time an agency lost on Chevron Step 2
i. FACTS: Under 1996 Act, FCC required LECs to provide competitors w/ access to 7 specific elements and said competitors could request access to others that’d be granted if it was “necessary” and if failure to provide access would “impair” services. 
1. Necessary = Competitors needn’t look to get needed elements from someone other than the LECs b/c requiring new entrants to duplicate parts of the incumbent’s network will create delay / higher costs for new entrants, impeding competition.

2. Impair = if “failure of an incumbent to provide access to element would decrease the quality or increase financial / administrative cost of the requesting carrier’s service.”

ii. RATIONALE: FCC inadequately interpreted “necessary and impair” standards
1. Chevron Step 1 → Congress didn’t specify a limit on access, so agency gets to interpret 
2. Chevron Step 2 → BUT Agency’s interpretation was unreasonable – FCC rule needs but lacks some limiting standard rationally related to the goals of the act. 
a. If Congress wanted unlimited access, they’d have just granted that w/o limits
i. FCC interpretation wasn’t a sufficient enough limit on access
b. Limit must be consistent w/ the goals of the act and agency’s interpretation didn’t correspond to statute’s goal – Competition
i. Entrants will request access to all elements, so failure to have access will always impair function. This allows entrants, not FCC, to determine what elements are necessary. 
iii. CONCURRENCE (Breyer): This is a State Farm “arbitrary + capricious” issue for review.

1. If the agency lost under “A+C”, they could come back with better reasoning for their decision. Under Chevron, the agency cannot come back in the same way b/c the court has deemed their interpretation inappropriate. 
c. CASE: United States Telecom Association v. FCC, (2002) → Agency must support statute’s goals
i. FACTS: On remand, the FCC created new definitions for necessary + impair that would’ve required unbundling of phone services, even absent proof that it’d promote competition. 

1. Impair = Access to an element is required if lack of access “materially diminishes” the requesting carrier’s ability to provide the services it wants to. 

ii. HOLDING: FCC must substantiate their policies w/ something more than blind support for widest unbundling possible. Congress wanted FCC to have a limiting standard of “impairment”.

1. Underlying purpose of the act was to promote competition + agency must follow that

2. FCC policy would make elements available even absent reason to think competition was suffering from any impairment. 
3. If Congress intended blanket policy, they simply would have said so.

iii. SIGNIFICANCE: If you’re the agency, its important to articulate why you interpreted the statute the way that you did
d. CASE: GTE Service Corp. v. FCC, (2000) → Agency must support statute’s goals
i. FACTS: To increase competition, FCC required LECs to provide physical collocation [grouping] of any equipment “used or useful” for interconnection or access to unbundled network elements.

1. P → This lets competitors collocate equipment that does more than what’s required to achieve interconnection or access. 
2. FCC → This is most efficient (BUT still they have to follow statutory terms).

ii. ISSUE: Agency interpretations correct? NO.
1. Does agency policy promote the goals of the statute (competition)?

2. To solve the question of ambiguous meaning, we need to know what Congress wants
iii. HOLDING: FCC has favored competitors in ways that exceed what is “necessary” to achieve reasonable “physical collocation” and that may result in unnecessary takings of LEC property.

iv. RATIONALE: Chevron holds. FCC interpretation is too broad.
1. Step 1: Congress delegated broad authority to issue regulations implementing the Act.

2. Step 2: FCC interpretation is NOT reasonable nor consistent w/ statutory purpose.
a. Statute’s definition of what’s “necessary” must be consistent w/ plain meaning and the agency interpretation thereof is not. 
b. To interpret a statute, you must have a vision of what the statute generally is all about. Agencies can’t just ignore a statute or what Congress wanted.
e. CASE: Motion Picture Association v. FCC, (2002) → You can’t infer authority if Congress is silent.
i. FACTS: FCC was given the responsibility to ensure wire + radio were available for all citizens 
1. Closed Captioning Technology → Statute required reporting, prescription of closed captioning rules / compliance deadlines, established exemptions from CC rules. 
2. Video Description Technology → Statute only required report + didn’t authorize FCC to make rules, BUT they adopted rules mandating programs w/ video descriptions anyhow.  

ii. ISSUE: Did FCC have authority to issue video description regulations? NO.
1. Programmers argued FCC cannot mandate video descriptions b/c that’s regulating content of the programs which infringes on the 1st Amendment.

2. FCC argued they had broad power to regulate and this doesn’t change content – Wrong.
iii. HOLDING: FCC does not have authority to enact video description rules, or authority to act as it sees fit w/ respect to TV transmissions. Congress authorized under §713 for the FCC to complete a closed captioning inquiry and report to Congress, that is all.

iv. RATIONALE:  
1. Congress spoke and you can’t just infer authority in the fact of Congressional silence. Original House version of the bill mandated video description rules BUT the Senate version passed in conference, directing FCC only to issue a report to Congress. You can’t say we get to do this b/c Congress didn’t say we can’t, you need a grant of authority.
2. In Pari Materia → Closed captioning provisions clearly are different from video ones.  
f. CASE: MCI v. AT&T (1994) → Court doesn’t defer to agency interpretation here b/c they didn’t think Congress would defer such a big deal to the agency.
i. FACTS: Act requires long distance carriers to file tariffs w/ FCC but authorizes FCC to modify this requirement. FCC required only AT&T (dominant carrier) to file, MCI didn’t have to. 

ii. HOLDING: “Modify” means an incremental change; what the FCC proposed is too expansive.

1. Ordinary Meaning → “Modify” connotes increment / moderate change, despite P’s claim that other meanings make statute ambiguous enough to give deference under Chevron. 

2. Agency interpretation doesn’t get deference when it’s beyond what statute can bear. 

3. Provision was v. important so it’s unlikely Congress would leave it to FCC.

iii. DISSENT: This reading is not unreasonable. Since the point of regulation is to break up monopolies of one carrier, making the small guys file is stupid b/c they’ll be undercut. 

1. Since this is a technical issue + the FCC is supposed to act as the expert, we should defer. 

iv. SIGNIFICANCE: If you can say that a regulatory requirement is very central, courts will be reluctant to say its ambiguous and give to an agency

g. CASE: Babbitt v. Sweet Home Chapter of Communities for a Great OR (1995) → Uses all available tools to support agency interpretation
i. FACTS: Endangered Species Act prohibits takings to protect endangered species. Takings are defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 

1. Secretary defined prohibition on takings to include “significant habitat modification or degradation where it actually kills or injures wildlife.”  
2. Ps represent landowners, logging companies, families dependent on logging who specifically object to application of reg.

ii. ISSUE: Should “harm” in the statute include harming the species’ habitats? YES
iii. RATIONALE: Congress did not unambiguously manifest its intent SO agency gets deference b/c Act gave Sec broad power + his interpretation is reasonable. 

1. TEXT

a. Ordinary definition of “harm” supports inclusion of habitat modification. 

b. Broad purpose of ESA to reverse the trend towards extinction supports decision to extend protection to habitat modification.
c. Congress authorized Secretary to issue permits for takings otherwise prohibited, showing Congress understood provision prohibiting takings to apply to indirect and deliberate takings. Read the statute as a whole.
2. LEGISLATIVE HISTORY gives further support

a. Committee Reports show Congress intended “take” to cover indirect as well as purposeful actions … broad definition
b. Habitat protection provision was explicitly deleted at committee but that’s given little weight b/c we don’t know why it was done + that provision differed from the regulation at issue today. That would’ve applied more broadly.
3. HISTORY of the act also supports giving the Secretary deference.
iv. DISSENT: (SCALIA) Legislature forbade hunting/killing of endangered animals and provided federal lands / funds to preserve habitats. 
1. Regulation (1) failed to consider whether death / injury to wildlife is intentional or even foreseeable effect of habitat modification, (2) covered omissions as well as acts; and (3) considered injuries to future as well as present animal pops, not just specific animals. 
2. Ordinary meaning of “take” would not cover habitat modification, only intentional acts. 
3. Noscitur a sociis, words defining “take” are all affirmative acts and “harm” should be interpreted in that context.

h. CASE: FDA v.  Brown + Williamson Tobacco (2000) → No FDA jurisdiction of tobacco products. 
i. FACTS: Tobacco use was recognized as a huge public health problem. In 1996, the FDA asserted jurisdiction to regulate, calling nicotine a “drug” and therefore finding it under the jurisdiction granted to the FDA by the Food, Drug and Cosmetic Act. 
ii. JUDGMENT: Chevron holds BUT Congress precluded the FDA from asserting jurisdiction to regulate tobacco products so FDA jurisdiction is impermissible.
1. W/ jurisdiction, tobacco ban → If FDA had jurisdiction, they’d have to ban tobacco completely to meet the FDCA’s requirements of ensuring “any product regulated by the FDA is ‘safe’ and ‘effective’ for its intended use.”
2. BUT no jurisdiction
a. Congressional History
i. Congress recognized the importance of the tobacco industry in the US
ii. Congress has addressed the problem on tobacco + health w/ 6 other pieces of legislation + created a whole separate regulatory scheme.
iii. Congress could have banned it but didn’t and actually considered and rejected bills that would have given the FDA such jurisdiction.
b. FDA themselves denied jurisdiction and Congress agreed over the years so passed other regulatory schemes for tobacco… so what’s changed???
i. Agency: circumstances have changed, we know a lot more about intentionality so it’s a “drug” under their organic statute
ii. Industry: if its really a “drug”, you have to ban us altogether – not going to happen
3. Chevron grants agency deference in light of a statute’s ambiguity but in extraordinary cases there is reason to not conclude Congress has intended that delegation.
a. If Congress is going to delegate such a huge political and economic issue, they’re going to say so explicitly

b. Problem with this theory: industry would probably be pissed if they did, voters might not respond well
iii. DISSENT: (BREYER): 
1. Both a literal reading of the statute and a reading in light of the statute’s purpose of protecting public health support including cigarettes w/in FDA jurisdiction. 

2. Agency wouldn’t have to ban it altogether if they could find an outright ban would be worse than more limited measures. Agency has discretion to do what they want.
3. Subsequent legislation isn’t as important as the majority makes it out to be. We can’t say Congress’ lack of passing something means its ratified non-jurisdiction, just that they haven’t spoken.
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